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Executive Summary 
 
 
 
A recent series of newspaper articles centered upon the issue of neglect and abuse incidents in 
nursing homes.  The articles allege among other things:     

 
• That incidents result in few prosecutions; 
• That local prosecutors indicate that they are rarely notified of Type A citations; and,  
• That local police and coroners are rarely notified of nursing home deaths or serious 

injuries, meaning physical evidence is not collected. 
 

The newspaper reports question whether the Commonwealth has the appropriate policy and 
statutory framework necessary to protect vulnerable adults in nursing homes.  To that end, in a 
letter dated July 21, 2010, Governor Steven Beshear requested Secretary Janie Miller of the 
Cabinet for Health and Family Services to determine if state government’s efforts can be 
improved.  He directed the Secretary to assemble appropriate parties for a thorough review of 
how the Cabinet interfaces with other state agencies to protect nursing home residents and 
determine if there are opportunities for improvement.    
 
In conducting the review the Secretary charged the Office of the Inspector General, the 
Department for Aging and Independent Living, the Department for Community Based Services 
and the Department for Medicaid Services to review current statutes, Memoranda of Agreement, 
regulations and policies related to adult abuse and neglect and to provide findings and 
recommendations resulting from the review.   
 
Additionally, the Cabinet received input from representatives of various local and state agencies, 
as well as advocates, to hear their concerns, observations and recommendations.  Those external 
contacts included: 

 
• Kentucky Attorney General Jack Conway 
• The U.S. Attorneys Offices 
• Kentucky Commonwealth and County Attorneys (through the Attorney 

General) 
• Representatives of the Kentucky Association of Police Chiefs 
• the Kentucky State Police 
• representatives of advocates for nursing home residents 
• representatives of long term care industry associations 
• the Institute for Aging 
• the Director of the Protection and Advocacy Division within the Department 

of Public Advocacy (Justice Cabinet) 
• the Kentucky Coroner’s Association (the coroners had to cancel a scheduled 

meeting and were unable to reschedule prior to the due date of this report, but 
a meeting is being rescheduled and an addendum will be added, if necessary). 
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As a result of the Cabinet’s internal review and input from state and local partners as well as 
consumer and industry advocates, some common themes began to emerge.  Those common 
themes form the basis for many of the Cabinet recommendations included in this report.  For the 
reader’s convenience, all documents submitted are included in the Appendices of this document.   
 
The Cabinet for Health and Family Services wishes to acknowledge and thank the various 
organizations, other state agencies, and representatives of the advocacy community, for 
committing their time to meet and offer their thoughtful comments and insights.  
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Report on Neglect and Abuse Issues in Nursing Homes 
 
A recent series of newspaper articles reported that Type A Citations in nursing homes result in 
few prosecutions and local prosecutors indicated that they are rarely notified of Type A citations.  
According to these articles, local police and coroners are rarely notified of nursing home deaths 
or serious injuries.  The articles also report that the Attorney General can investigate but cannot 
prosecute crimes involving nursing home residents without permission of commonwealth 
attorneys.  In reviewing prosecutions that did occur, the newspaper reports that few nursing 
home employees are convicted when a resident is hurt or dies because of abuse and neglect; 
fewer still go to jail.  According to the newspaper, police or coroners are not typically called in 
the event of nursing home deaths, physical evidence is not collected.  Multiple jurisdictions exist 
for local law enforcement allowing incidents of neglect and abuse to slip through the cracks.  
These reports raised questions that needed to be examined to assure that the Commonwealth has 
the appropriate policy and statutory framework to protect vulnerable adults in nursing homes. 
 
Below is a brief description of the statutory and regulatory framework to set context for the 
discussion later in the report.  Following this is a discussion of the perspectives and information 
from meetings between Cabinet officials and key stakeholders and advocates regarding policies 
and practices, and recommendations to improve the state response to abuse and neglect of 
nursing home residents.   
 
Statutory and Regulatory Framework 

There are multiple state and federal statutes in place which together form the basis for 
protections of individuals in long-term care facilities.  These statutes provide regulatory 
oversight for care provided in licensed health care facilities, provisions for reporting and 
investigating adult abuse, law enforcement requirements for investigation and prosecution of 
adult abuse, and the establishment of a state Long Term Care Ombudsman Program.  Situations 
of adult abuse or neglect can arise and become evident through a number of events, thus, 
investigations can begin almost anywhere along the regulatory or administrative processes.  The 
role of law enforcement and prosecutors in the investigation and prosecution of criminal 
allegations of caretaker abuse and neglect is another part of the system of protections afforded.  
Additionally, the court system is involved as necessary to issue restraining orders or protective 
orders, and for court proceedings in the prosecution of alleged crimes. 

Within the Cabinet for Health and Family Services (CHFS), the Office of Inspector General is 
responsible for the licensing of all health care facilities, including long-term care facilities.  
Regulations have been promulgated by the Cabinet which contain the various standards and 
requirements to be met in order for long-term care facilities to be licensed and continue to 
conduct business in Kentucky.  Under contract with the federal government, specifically, the 
Centers for Medicare and Medicaid Services (CMS), the Office of Inspector General also 
performs inspection surveys necessary to determine a facility’s compliance with federal 
conditions of participation in the Medicaid and Medicare programs. 

The Department for Community Based Services (DCBS), within CHFS, is the state agency 
responsible for receiving reports and conducting investigations of all allegations regarding 
caretaker or custodial abuse, neglect, or exploitation under KRS Chapter 209.  Reports of 
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caretaker/custodial neglect, abuse, and exploitation are investigated and are either substantiated 
or unsubstantiated.  These investigations can relate to individuals residing in their home, the 
home of others, or in alternative settings, such as group homes, and assisted living or long-term 
care facilities.  As a part of this statutorily required process, reports of alleged neglect or abuse 
are sent to the appropriate law enforcement agency (most commonly local law enforcement), and 
the county or Commonwealth attorney, the Office of Attorney General, the Office of Inspector 
General, the Long Term Care Ombudsman, and/or other appropriate agencies, such as 
Department for Behavioral Health, Developmental and Intellectual Disabilities for state-operated 
facilities that serve individuals with developmental disabilities, and professional licensing 
agencies.   

The agency which receives a report of adult abuse, neglect, or exploitation is to take action as 
appropriate based on the agency’s role.  The DCBS, through the Adult Protective Services 
Branch, conducts the investigation, which includes interviews, assessment of risk and safety 
factors, and identification, where possible, of the perpetrator.  As a result of the investigation, the 
allegation will either be substantiated or unsubstantiated.  Protective services are provided as 
warranted by the facts of each individual case if allegations are substantiated.  DCBS coordinates 
with law enforcement as necessary in investigations. 

The Long Term Care Ombudsman Program, housed with the Department for Aging and 
Independent Living within CHFS, serves as an advocate for the rights of residents residing in 
long-term care facilities.  This Program operates with four (4) full-time staff in the central office, 
and 15 district staff contracted through the Area Agencies on Aging.  Volunteers are also 
recruited and trained to help in the visitation and advocacy.  These programs work to resolve 
problems of individual residents and bring about changes to improve resident’s care and quality 
of life. 

The Office of Attorney General (OAG) has various divisions that work to protect adults in long-
term care facilities; however, the primary focus of the OAG is to investigate criminal allegations 
of caretaker abuse and neglect in Medicaid-funded long-term care facilities.  Through the Office 
of Medicaid Fraud and Abuse Control (MFCU) within the Office of Attorney General, authority 
exists to investigate complaints of abuse or neglect in Medicaid-funded facilities.  However, the 
MFCU does not have jurisdiction to represent the Commonwealth in the prosecution of criminal 
cases.  County attorneys or Commonwealth attorneys have the authority and responsibility to 
review cases for potential criminal activity to determine whether to prosecute a case. 

Law enforcement officials, including county sheriffs, municipal police chiefs, local police 
agencies, and the Kentucky State Police, are notified by DCBS of all allegations of adult abuse 
and neglect for appropriate investigation and apprehension of perpetrators.  Law enforcement 
officials work with county or Commonwealth attorneys to prosecute alleged perpetrators. 

The following input was received from key stakeholders. 

Attorney General  
 
Attorney General Conway, in addition to discussing several issues with prosecutors, provided a 
description of the role of the Attorney General in investigating and prosecuting adult abuse.  
Additional suggestions made by the Attorney General include examination and discussion 
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regarding stiffer penalties for abuse of elders and failure to report suspected abuse.   Involving 
coroners in investigations of nursing home resident deaths and autopsies are also recommended 
as important tools in prosecuting homicides.  The Attorney General also recommends tightening 
the notification process of suspected neglect and abuse. 
 
Prosecutors indicated they received the referrals from DCBS, but generally were allowing law 
enforcement to complete their investigation before taking action.  Once investigations are 
completed, prosecutors in urban areas generally had one individual designated to prosecute these 
cases.  Smaller offices generally relied upon the elected official or his staff for these cases.   
Prosecutors commented that an autopsy on individuals whose death was due to suspected neglect 
or abuse rarely occurs, but they agreed that it would be helpful for the coroner to be called and 
autopsies performed.  Prosecutors, like many others, recommend additional training for local law 
enforcement officers.  Standards and requirements for multi-disciplinary team approaches to 
investigations, notification of coroners in suspicious deaths, and notification of local prosecutors 
only when a substantiated finding of abuse is made, were additional improvements 
recommended by prosecutors. 
 
The United States Attorneys stated that while the primary role to regulate nursing homes and 
prosecute discreet incidents of abuse and neglect lies with state authorities, a substantial portion 
of the payments for long term care derives from federal dollars, through the Medicaid or 
Medicare program.  The United States may have civil remedies available to it in the case of 
facilities that consistently deliver care at far below acceptable standards of quality.  They are 
prepared to work cooperatively with the Cabinet to identify appropriate cases for consideration 
in this regard. 
 
Law Enforcement    
 
In meeting with state and local law enforcement, it was acknowledged that multiple parties have 
jurisdiction to respond to reports of neglect or abuse but that ownership of the case is generally 
worked out at the local level.  Local law enforcement suggests that the timeliness of the referrals, 
the availability of dedicated Adult Protective Services (APS) staff, trained staff, and inclusion of 
the coroner in investigations of suspicious deaths would provide an improved focus that is 
needed at the local level.  Timely receipt of the report of potential abuse or neglect by the 
Cabinet’s Department for Community Based Services (DCBS) and a strong working relationship 
between law enforcement and DCBS staff is necessary to assure consistent, timely 
investigations.   Additionally, law enforcement noted that offices with dedicated DCBS APS 
workers as contrasted with non-designated workers, provide good working relationships and 
better communications and better outcomes.  The establishment of threat levels or protocols for 
adults should be similar to that available in the investigation of child abuse.  Local and state law 
enforcement recommends that DCBS APS workers receive additional forensic training in the 
investigation and interview process to assist in adult investigations.   Multi-disciplinary teams, 
like those that exist for child abuse and neglect investigations, comprised of medical personnel, 
law enforcement, the coroner, and DCBS investigators, all with appropriate forensic training is 
the recommended model.  Also, law enforcement suggests that specialty equipment such as 
cameras and recorders for OIG surveyors and DCBS abuse investigators, for the development of 
evidence, would improve the ability to gather evidence for the proper investigation and 
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prosecution of crimes.  State and local law enforcement agree that coroners should be called in 
all cases of unexpected nursing home deaths.   
 
State law enforcement also recommends that the Office of Inspector General (OIG) staff should 
be trained to recognize that in carrying out their regulatory function, the potential for 
identification of criminal acts exists and that surveyors should be trained in preservation of 
evidence.  Written policies and procedures are necessary so that administrative investigations can 
be delayed pending the completion of criminal investigations.   
 
Advocates 
 
Nursing home advocates focused not only on the need for effective models for identification and 
investigation of potential neglect and abuse, but on the care received in nursing homes, the 
adequacy of staffing levels within nursing homes and methods of expanding education and 
awareness of families and patients regarding how to determine if quality care is being provided 
and how to obtain resolution regarding complaints.  Advocates suggest that ill-equipped 
investigators at all levels, including state regulatory, APS, and law enforcement result in poor 
investigations that result in the lack of prosecution of cases.  Advocates indicated that the 
Commonwealth attorneys will generally prosecute only those cases with the potential of a 
conviction and convictions result from cases where trained staff investigates the crime.  
Advocacy groups suggest the use of video cameras and other electronic surveillance devices in 
nursing homes to assist in the documentation of events.  They also recommend that all first 
responders, EMS, firefighters, police, ombudsman, clergy, APS workers, nursing home 
employees, ERs, etc. be adequately trained to detect potential neglect and abuse.  Increased 
staffing, training and support for frontline regulatory surveyors and abuse investigators who are 
most likely to be in a position to identify and cite poor quality care were also suggested by 
advocates.  Care should be taken to assure that licensing and regulatory policy is thorough, 
transparent, and strong with regard to nursing home staffing and other patient protections.  
Training was recommended to build investigators skills in communication, interviewing, and 
investigating neglect and abuse of seniors and individuals with disabilities.   The state Long 
Term Care Ombudsman Program should be adequately staffed and strengthened to ensure the 
public’s accessibility to Ombudsman services.  General public education strategies are needed to 
ensure that families of patients understand what quality care is and what they can do about 
reporting and rectifying poor care. 
 
Nursing home advocates also recommend that specific attention be given to the needs of patients 
with Alzheimer’s and other disabilities which impair the patient’s ability to cognitively respond 
and communicate.  This population has increased vulnerability to neglect and abuse and requires 
nursing home care where staff is specifically trained to care for and protect this population. 
 
Some advocates made recommendations regarding the establishment of a single accountable  
governmental organization as contrasted with the many agencies involved today.  All advocates 
recommend safeguards, such as background checks, random drug testing, adult abuse registry 
and other mechanisms should be employed to assure that employees working with and around 
nursing home residents do not have a history of criminal behavior.  They suggest that education, 
transparency and accountability are hallmarks of high quality care systems. 
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Nursing Home Representatives 
 
Industry representatives recommend that the Cabinet must review staffing and turnover issues 
within the OIG as well as increasing training and re-training of staff.  The Cabinet for Health and 
Family Services should examine existing memoranda of agreement to ensure that the Cabinet is 
identifying any gaps in reporting and investigating neglect and abuse, and is supporting efforts of 
facilities, ombudsman and others to identify and investigate neglect and abuse.   Education and 
training of nursing home staff is necessary to highlight their responsibility to identify and report 
neglect and abuse.  Consistency from OIG surveyors would maximize the Cabinet’s opportunity 
to conduct thorough quality assurance reviews that include the potential to identify and 
investigate abuse and neglect.   The recent enactment of the Elder Justice Act (EJA), Title VI of 
the Patient Protection and Affordable Care Act, imposes new requirements on nursing homes to 
detect, report, and prevent elder abuse, neglect, and exploitation.  The EJA is designed to address 
crimes committed against older persons using a multidisciplinary approach, raise national 
awareness of elder justice issues, and apply resources to the efforts of individuals, organizations 
and government entities confronting elder abuse and neglect on the front lines of health care.   
Because of the expansion of entities within EJA that must report if a “reasonable suspicion” 
exists, it is anticipated that state and local law enforcement agencies may see substantial 
increases in the numbers and types of reports received. 
 
Differing definitions of neglect and abuse at the federal and state levels add complexity to 
information and evidence gathering tasks in an abuse and neglect investigation.  Review of these 
definitions should be undertaken to understand their operational meaning and determine if 
standardizing terms would reduce lag time and improve the detection and investigation of 
neglect and abuse. 
 
CHFS Departments 
 
Additionally, four (4) of the Cabinet’s departments completed in-depth reviews of statutes and 
regulations to identify any gaps and weaknesses of existing policies and procedures relating to 
the detection and investigation of adult nursing home neglect and abuse and to identify 
circumstances where actions would improve our ability to combat adult neglect and abuse.  
Findings and recommendations of this internal review are included in the report.  Some changes 
have already been or are in the process of being implemented. 
 
Conclusions 
 
During the course of the review, some common themes emerged in the discussions about the 
necessary components inherent in a quality system of long term care.  It was pointed out that 
Kentucky has already identified and implemented many of the components of a model for 
addressing neglect and abuse of children.   Those same components are critical to bring together 
the elements of a system necessary to prevent, detect, investigate and prosecute adult neglect and 
abuse.  Some of these elements include mandatory reporting, multi-disciplinary investigative 
teams, dedicated staffing units, forensically trained staff, post-event review panels, and public 
education and awareness.  These common themes served to form the basis of the 
recommendations included in this report.  This review has been an important, initial step to 
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assure the proper foundation is in place to support detection, investigation and prosecution of the 
crimes against adults in nursing homes.   Our most vulnerable citizens, many of whom reside in a 
nursing home, deserve our care and support to assure that they may live graciously and with 
dignity. 
 
This review was complicated by a common misconception from some participants, and as 
reported by the newspaper articles, about Type A citations.  A Type A citation is a function of 
the legislative framework found in KRS Chapters 216 and 216B, for the licensure and regulation 
of health care facilities.  This citation is issued for an event which presents an imminent danger 
to any resident of a long term care facility and creates substantial risk of death or serious mental 
or physical harm to a resident.   Only small percentages of Type A citations for nursing homes 
relate to adult abuse and neglect; most Type A citations relate to regulatory violations of 
established policies and procedures, such as record-keeping and documentation.  The legislative 
framework for mandatory reporting and notification to responsible agencies for allegations of 
adult neglect and abuse is found in KRS Chapter 209.  Under this statute, the Department for 
Community Based Services is the state agency responsible for receipt of reports of allegations of 
adult neglect and abuse and for notification to law enforcement and the Attorney General’s 
office. 
 
Lastly, this report includes recommendations that can be implemented expeditiously and will 
make substantial improvements relatively soon and without the need for legislative or budgetary 
actions.  Additional information was provided by several of the participant organizations and 
those documents are included in the appendices to the report. 
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Recommendations 
 
The following are short-term actions recommended for consideration by Governor Beshear.  
These recommendations will serve to improve the detection, investigation and prosecution of 
neglect and abuse of nursing home residents.  Recommendations are grouped into three (3) 
categories that will: improve the Commonwealth’s investigative response, enhance agency 
coordination, and enhance transparency and the safety and quality of life for vulnerable citizens. 
 
Improve the Commonwealth’s Investigative Response Systems 
 

1. Recommendation:   Improve intake and agency notifications of suspected adult abuse 
and neglect. 
 
Rationale:  Based on a random sample of adult protective services (APS) cases reviewed 
and phone interviews conducted with Centralized Intake Team supervisors, it was found 
that inconsistent practice exists related to notifying “authorized agencies” when an APS 
investigation is initiated. Current DCBS policy directs staff to send a copy of the DPP-
115 Reporting Form to all “authorized agencies”. There is inconsistency across DCBS 
service regions as to who exactly is responsible for sending the initial notification. In 
some regions, the Centralized Intake Teams are responsible for sending the DPP-115 and 
in other regions the APS investigative staff is responsible for sending this notification. 
From a quality perspective this local discretion allows for inadvertent failure to provide 
proper and timely notification. The Centralized Intake Teams within the Department for 
Community Based Services (DCBS) will use a standard protocol to strengthen the 
process of disseminating the initial notification of allegations of neglect or abuse in 
accordance with KRS Chapter 209. 

 
2. Recommendation:   Establish regional specialized APS teams within DCBS. 

 
Rationale:  The DCBS budget and funding creates an on-going challenge to provide 
sufficiently staffed designated APS teams across the state. As a result, APS team 
members carry investigatory caseloads significantly higher than their Child Protective 
Service (CPS) counterparts. Compounding this is the research finding by Teaster, A 
Week in the Life of KY Adult Protective Services (APS) (Teaster et al. 2010), that APS 
investigations involving caretaker neglect require significantly more time to investigate. 
The investigations often occur in long term care settings and involve complex medical 
issues, multiple interviews, and coordination with other investigatory/regulatory entities. 
Designated APS teams should be developed, maintained and supported in each DCBS 
Service Region. APS supervisors will maintain an appropriate mixture of APS cases 
assigned to each investigatory staff member in order to facilitate the best case work 
possible and keep caseloads at appropriate levels.  

 
3. Recommendation:  Establish joint investigative teams. 

 
Rationale:  The OIG and DCBS, as the lead investigative agencies, will establish 
investigative teams to respond to abuse and neglect reports in long term care facilities. 
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The current MOA between DCBS and OIG allows for the sharing of pertinent 
information including copies of investigative reports concerning the abuse and neglect of 
adults residing in a long term care setting. These teams will take action to disseminate 
key elements pertaining to the sharing of information across agency lines contained in the 
current MOA to front line staff.  Information housed by two separate agencies within the 
Cabinet will be shared with one another providing more robust information which can be 
used to more effectively investigate neglect and abuse of the nursing home resident and 
nursing home facility practices. 

 
A multidisciplinary team design as permitted in KRS 209.030(6)(a)(b) is not consistently 
achieved statewide. The lack of multidisciplinary teams sometimes results in a 
duplication of interviews and review of medical records, as well as disparate outcomes or 
findings. As joint investigative teams are formed, DCBS and OIG will begin exploring 
the development of local multidisciplinary teams to involve other investigative agencies 
per KRS Chapter 209. It is noted that the effectiveness of joint and multidisciplinary 
teams is not simply having two investigators on the scene, but it is the information 
sharing, collaboration and follow-up efforts that facilitate thorough and effective 
investigations. 
 

4. Recommendation:  The Cabinet will explore, along with the Kentucky Coroners 
Association, the State Medical Examiner, and local coroners, ways to improve 
communications, increase the sharing of information, and involve coroners more directly 
in investigations. 
 
Rationale:  The role of the coroner is critical to a complete investigation. 
 

5. Recommendation:  Increase training of long term care surveyors. 
 
Rationale:  OIG surveyors are not required to have training related to these issues on a 
regular basis. The OIG will develop a training program and begin surveyor training by 
March 2011.  This training will relate to: 

• the prevention and identification of abuse, neglect and misappropriation of 
property; 

• determining when to report to licensure/certification boards; and 
•  federal and state reporting requirements related to neglect and abuse(42 CFR 

483.13 (c)(2), 42 CFR 483.13(c)(4), KRS Chapter 209, KRS Chapter 620, KRS 
72.020 and the Elder Justice Act of 2009). 

 
6. Recommendation: Explore the cost and efficiency of purchasing investigative 

technology. 
 
Rationale: Specialty equipment such as cameras and video recorders aid in the 
documentation and preservation of evidence. This will improve the ability of 
investigators to prepare cases for prosecution.  The Civil Monetary Penalty (CMP) Fund 
is a potential source of revenue for these one-time expenditures.  The CMP fund is 
comprised of federal fines collected from Long-Term Care facilities found to be in 
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noncompliance with applicable federal standards.  Penalties collected must be applied to 
the protection of the health or property of residents of long term care facilities that the 
state or the Centers for Medicare and Medicaid Services (CMS) finds noncompliant. An 
adequate balance must be maintained to cover the costs of transferring residents in the 
event of one or more facility closures.  Funds from the CMP account also support the 
Long Term Care Ombudsman Program.  Annual collections from penalties vary widely 
from year to year.  In FY 04 and FY 05, collections were slightly under $600,000 each 
year.  In FY 09, collections were unusually high—over $5 million.  In FY 10, collections 
were approximately $2 million.  The recurring revenue stream is probably closer to one 
to two million annually.  CHFS presently expends about one million per year for the LTC 
ombudsman program and other uses (facility closures, training).  Another $700,000 in 
CMP funds has been allocated as the match requirement in the Commonwealth’s recent 
application for a federal grant for the development of a uniform background check 
system using fingerprinting. 

Enhance Agency Coordination 
 

7. Recommendation:  The Elder Abuse Committee should be revitalized in order to carry 
out its statutory functions. 
 
Rationale:  KRS Chapter 209.005 requires the Cabinet to operate an Elder Abuse 
Committee.  The statute lists the required composition of the Committee, including all 
relevant departments and offices of the Cabinet, and area agencies on aging, law 
enforcement and prosecutors.   

The stated purpose of this committee is to “address issues of prevention, intervention, 
investigation, and agency coordination of services on a state and local level through 
interaction with local groups or entities that either directly or indirectly provide services 
to the elder population”. Among its duties, the committee shall “recommend model 
protocols for the joint multidisciplinary investigation of abuse, neglect and exploitation” 
and “recommend practices to ensure timely reporting of referrals of abuse, neglect and 
exploitation”. 

The Committee has experienced declining attendance by members in recent years and 
could be re-energized with a distinct purpose. This committee’s broad representation and 
the ability of the Cabinet to add members or develop ad hoc workgroups make it a good 
vehicle to explore the development, support and maintenance of true local 
multidisciplinary investigative teams. It could serve as the mechanism for the Cabinet’s 
review and summation of actions and status of reports the Cabinet has sent to appropriate 
law enforcement and investigatory agencies, as required by KRS 209.030(12). It could 
also serve as a review function to identify systemic issues and enhance the state’s 
investigative and administrative response to elder abuse, neglect and exploitation. It 
could mirror the existing state Multidisciplinary Commission on Child Sexual Abuse, see 
KRS 431.650-670. 

The Committee could be expanded and re-purposed to provide input regarding issues and 
implementation of recommendations addressed in this report.  
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8. Recommendation:  Explore the development of local multidisciplinary adult abuse and 
neglect teams. 
 
Rationale: Currently KRS 209 states the multidisciplinary teams should coordinate “to 
the extent practicable”.  The Cabinet will explore mechanisms to facilitate this approach 
in each county with the local DCBS worker as the team leader.  This will encourage 
thoughtful discussion of these issues, allow people in the community to become involved 
in identifying these issues, and encourage more training on elder abuse issues. 
Multidisciplinary teams may also be effective in identifying systemic issues through post-
case reviews.  
 

9. Recommendation:  Establish electronic data sharing among appropriate agencies. 
 
Rationale: There is inconsistent feedback from law enforcement and other “authorized 
agencies” concerning the disposition of APS cases referred for possible criminal 
investigation and prosecution. Current DCBS practice directs staff to notify all 
“authorized agencies” via the DPP-115 Reporting Form at the onset of a protective 
service investigation and send a Notice of APS Findings at the conclusion of a 
investigation; however, there is no formalized mechanism in place for “authorized 
agencies” to provide DCBS with any feedback concerning the disposition of APS cases 
referred to them. As a result DCBS is often unaware of the status of APS cases referred to 
law enforcement and the courts.  The use of an electronic DPP-115 saves time for all 
agencies involved, provides better documentation and provides a ready vehicle for 
communicating case disposition. DCBS, OIG, Kentucky State Police, and municipal and 
county law enforcement representatives should be convened to explore completion of the 
electronic DPP-115 initiative. 
 

10. Recommendation:  Establish a tracking system for referral of Type A citations.   
 
Rationale: This system will document who receives notice of the Type A citations so the 
OIG nurse inspectors can follow up with those individuals.  This would enable the 
Cabinet to easily ascertain the status of a Type A at any time. 
 

11. Recommendation:  Review and revise memoranda of agreement among appropriate 
agencies to insure coordination of information and activities by CHFS agencies which 
will improve the responsiveness of the Cabinet. 
 
Rationale: Lack of current, formal agreements between the multiple agencies charged 
with the protection of our most vulnerable adults reduces successful coordination and 
communication.  Memoranda of Agreement (MOAs) between various government 
agencies are outdated.  Conducting frequent reviews of these inter-agency agreements 
would actively assist in a uniform and coordinated response, as well as re-affirming the 
Cabinet’s overall commitment to ensuring quality services are delivered effectively. 
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The Office of Inspector General (OIG), Department for Community Based Services 
(DCBS), Long Term Care Ombudsman Program (LTCOP), Department of Aging and 
Independent Living (DAIL), and Department for Medicaid Services will develop a 
comprehensive communication plan and Memorandum of Agreement that ensures timely 
and accurate notification of appropriate parties (both internal and external) regarding 
licensure and survey deficiencies and initiation and notification of alleged neglect and 
abuse occurring in nursing homes.  The agreement will ensure coordination and 
communication between departments of the Cabinet regarding citations and 
substantiations of neglect and abuse.  It is suggested that protocols be developed for the 
following:  
 

• The development and maintenance of an authorized agency contact list including 
OIG, Medicaid, OAG, DCBS, DAIL, Office of Attorney General (OAG), the 
Division of Protection and Advocacy (P & A) and the Cabinet’s Office of 
Communications;  

• The timely distribution of all pertinent OIG-issued citations to all authorized 
agencies; 

• Regularly scheduled and ad hoc face-to-face meetings during the pendency of a 
provider’s 23- day termination track to inform and apprise all authorized agencies 
of provider status, including providers on the federal Centers for Medicare and 
Medicaid Services (CMS) “special focus facilities” list; 

• The timely notification of an OIG finding of Immediate Jeopardy and the 
placement of a provider on a 23-day termination track; and 

• Processes for notification to authorized agencies of reports and investigations of 
alleged adult neglect and abuse through the DPP-115 form. 

 
Effective communication is needed among leadership of the various agencies responsible 
for addressing allegations of abuse, neglect, and exploitation of our vulnerable adults.  
Formalizing these processes at the Cabinet level will improve responsiveness and reduce 
duplication of responsibilities. 
 

12. Recommendation:  Provide training for law enforcement agencies on elder abuse and 
neglect issues. 
 
Rationale: The Medicaid Fraud Control Unit (MFCU), within the Office of Attorney 
General, has conducted several trainings for local law enforcement and coroners.  This 
should continue.  The MFCU has reached out to the Department of Criminal Justice 
Training (DOCJT) in order to assist in developing a course for law enforcement recruits.  
Also, the MFCU is conducting training at this year’s conference of the Coroner’s 
Association.  The Cabinet, OAG, and other agencies will work collaboratively to develop 
training tools for use by local law enforcement.  
 

13. Recommendation:  Provide training for prosecutors on elder abuse and neglect issues.  
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Rationale: At the request of many of the local prosecutors interviewed, the MFCU has 
spoken to the Prosecutor’s Advisory Council and requested that additional training be 
included at next year’s Kentucky prosecutors conference. The Cabinet, OAG, and other 
agencies will work collaboratively to develop training tools for use by local prosecutors. 
 

14. Recommendation:  Assure referrals to appropriate professional licensure and 
certification boards. 
 
Rationale:  Inconsistencies were identified when referring to the licensure/certification 
boards of persons found to have abused/neglected an individual. By November 1, 2010, 
the OIG will implement its newly drafted policy regarding referrals to other entities 
which ensures that information regarding malfeasance perpetrated by staff of facilities is 
referred consistently to appropriate professional licensure and certification boards. 

 
15. Recommendation:  Develop a “Best Practices Toolkit” for nursing home closures. 

 
Rationale:  Coordination of multiple agencies during a nursing home closure is critical.  
Nursing Home closures are an unfortunate but sometimes necessary event for facilities 
that cannot meet the requirements under CMS guidelines.  Facilities also make the 
voluntary decision to close, most often due to financial difficulties.  Efforts to coordinate 
activities of the participating agencies (OIG, DCBS, OAG, and the LTCOP) need 
improvement.  Closures and transfers can lead to “transfer trauma”, the name given for 
the sudden decline and sometimes death of a resident when the environment, routine, and 
familiar faces suddenly change.  The resident becomes disoriented, depressed, and their 
overall functioning begins a steady decline.  

 
Enhance Safety, Quality, and Transparency 

 
16. Recommendation: Amend licensure regulations to require in-service training on abuse 

and neglect for all long term care facility staff. 
 
Rationale: There currently is no requirement for facility staff training on prevention, 
identification, or reporting adult abuse, neglect or exploitation.  
 

17. Recommendation:  Publish Statements of Deficiencies issued by the OIG.  
 
Rationale:  By law, each provider must make all OIG survey results, deficiencies 
identified and Type A citations issued available to members of the public. This 
information is available to the public, but not in user-friendly modes.  The OIG will 
develop an on-line, web-based program to contain statements of deficiencies for nursing 
homes by December 1, 2010.  This tool, already under discussion and development, will 
be available to the public, in addition to the Long Term Care Ombudsman Program.  The 
Cabinet should also explore other methods to accomplish these goals which may include 
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the development of consumer handbooks specifically designed for residents and families. 
This will help to raise awareness of systemic deficiencies identified in nursing homes that 
can have a direct impact on resident quality of life. 
 

18. Recommendation:  Develop training on special care necessary for residents with 
cognitive impairments. 
 
Rationale:  Inadequate resources for persons with cognitive impairment exist.  This 
results in residents being forced to move or relocate to facilities far from their families 
and communities and all too often can force them into facilities in neighboring states for 
their LTC needs. The Cabinet should work with representatives of appropriate 
associations to develop and coordinate training and education related to the needs of 
persons with cognitive impairments.  This can be coordinated through a stronger 
partnership between the LTCOP, the Alzheimer’s Association, OIG and the long term 
care industry. 
 

19. Recommendation:  Explore the options for and efficacy of expanding the regional 
ombudsman program.  
 
Rationale:  Funding is a major concern for the Long Term Care Ombudsman Program 
(LTCOP) given the scope and magnitude of services performed on behalf of all residents 
of long term care facilities.  In FY 08, Kentucky reported a lower than average amount of 
funding for services per bed and ranked 34th of the 50 states in regards to funding for 
LTCOP services.  The Civil Monetary Penalty (CMP) Fund may also be explored for this 
purpose. 
 

20. Recommendation: Explore the development of a self-protection training program for 
nursing facility residents.   

 
Rationale:  No formal elder abuse prevention training exists that is targeted toward the 
resident.  While the LTCOP and APS provide regular education, awareness and training 
on the signs, symptoms, and legal mandate to report abuse for professionals and 
concerned citizens.  There is currently no training being conducted specifically designed 
for the residents.  Therefore, residents are not consistently informed on how they can be a 
proactive partner for themselves and other residents in the fight against elder abuse and 
victimization.  The Kentucky State Police has been approached regarding the possibility 
of creating and implementing a training program similar to their neighborhood watch 
program, but in a long-term care facility.  KSP has existing expertise in creating interests 
and empowering “neighbors” to watch out for each other and could quickly adapt 
existing training.  
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Cabinet for Health and Family Services 
           Department for Community Based Services 

 
Adult Protective Services-Review Methodology 
 
Prior to the passage of KRS Chapter 209 in 1978, the protection of vulnerable adults in Kentucky 
was often based on the capacity of local jurisdictions to enforce existing criminal statutes as it 
related to individuals who suffered abuse or neglect at the hand of a caretaker.  With the passage 
of this legislation, Kentucky defined adult as “a person eighteen (18) years of age or older who, 
because of mental or physical dysfunctioning, is unable to manage his own resources, carry out 
the activity of daily living, or protect himself from neglect, exploitation, or a hazardous or 
abusive situation without assistance from others, and who may be in need of protective 
services;…” (KRS 209.020(4)). This definition provides one of the most expansive statutory 
protections for vulnerable adults in the nation.   

Adult Protective Services are offered to all vulnerable adults in Kentucky and this review will 
focus mainly on those individuals who meet the definition of “adult” who reside in an alternate 
care facility.  Although DCBS often substantiates abuse, neglect or exploitation against 
perpetrators of these acts, there is currently no process in place to provide these individuals with 
“due process” protections.  

This review will provide an expansive description of current program requirements, training and 
collaborative efforts.  Recommendations for enhanced partnerships and practice changes will be 
detailed. In order to satisfy the intent of the review, staff reviewed all statutes, administrative 
regulations, policies and trainings related to the role of DCBS APS as it applies to the protection 
of nursing home residents.  Additionally, current practice related to DCBS staff and partnering 
agencies was explored.  Investigative and casework data were reviewed in order to better 
comprehend current parameters of population, investigative function and provision of ongoing 
services.   

Data on adults served by DCBS are entered into the TWIST system to include adult demographic 
data, relationship data such as victim status or relative status, and DCBS process data such as 
referral dates and disposition of the case.   Data are available to staff for case management 
through weekly and monthly reports.   These reports track, for example, the completion status 
and disposition of investigations and assessments, the numbers served in different categories 
such as under age 60 years and over age 60 years, and allegations present in the case. The APS 
Calls FACT sheet is an example of a summary data report including information on all 
investigations and assessments completed in a recent year.  TWIST administrative data can also 
be used for trend analysis, comparative studies, and other research efforts.  DCBS staff also 
review cases and compare the casework to expectations for case work quality using the CQI-
CARES review tool.    
 
The Adult Safety Branch of the Division of Protection and Permanency (DPP) reviews cases and 
consults with field staff and partnering agencies on a regular basis related to investigations in 
alternate care facilities.  These reviews are prompted in a variety of ways including the statewide 
Continuous Quality Improvement (CQI) process and ad hoc requests from the DCBS  
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Commissioner or regional management.  For this review, a random sample of investigations was 
analyzed related to the frequency of APS notification to partnering agencies. 
 
Adult Protective Services-Applicable Statutes and Regulations 
 
KRS 209.005 directs the Cabinet for Health and Family Services to create an Elder Abuse 
Committee to develop a model protocol on elder abuse and neglect in the Commonwealth that 
shall be comprised of various agency representatives that include but are not limited to: 
 

a) The Department for Community Based Services; 
b) The Department for Public Health; 
c) The Department for Mental Health and Mental Retardation; 
d) The Department for Aging and Independent Living; 
e) The Office of the Inspector General - Division of Health Care Facilities and Services; 
f) The Office of the Ombudsman; 
g) Area Agencies on Aging; 
h) Local and state law enforcement official; and  
i) Prosecutors. 

The committee has been active since 2006 in addressing issues of prevention, intervention, 
investigation, and agency coordination of services on a state and local level through interaction 
with local groups or entities that either directly or indirectly provides services to the elder 
population. Since its inception, DCBS has assumed the lead role of this committee. Since 2005 
the committee has produced an annual report of their activities, products, and recommendations 
for public policy to the Governor and the Legislative Research Commission. 

KRS Chapter 209, 922 KAR 5:070, 922 KAR 5:100 and DCBS Standards of Practice 4A-B 
govern the investigation and disposition of reports of suspected adult abuse, neglect and 
exploitation.  While statutes and regulations provide the authority and framework for DCBS 
involvement in APS, it is the Standards of Practice (SOP) that provides the detailed guidance 
concerning investigations and ongoing casework. Those sections pertinent to protections for 
alternate care residents (adults residing in a skilled nursing facility, nursing facility, intermediate 
care facility, personal care home, and family care home) are summarized as follows:  
 
KRS 209.020(10) defines an investigation to include: 

• A personal interview unless the abuse or neglect is possibly the cause of death,; 
• An assessment of risk and safety factors;  
• Identity of perpetrator; 
• As identified by the Office of the Inspector General, instances when a facility has not 

enforced or identified appropriate actions to protect individuals in the care of the 
regulated or licensed facility. 
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KRS 209.030(1) provides that the cabinet (Cabinet for Health and Family Services) is “to have 
primary responsibility for investigation and the provision of protective services”. 
 
KRS 209.030(5) states what action the cabinet is to take upon receipt of a report;  

• Notify law enforcement within twenty-four (24) hours of report.  If the report includes 
information of an emergency situation or a crime, the report to law enforcement is to be 
immediate; 

• Notify all appropriate agencies according to standardized procedures; 
• Initiate an investigation; and 
• Complete a written report of initial findings and further action, if indicated. 
 

KRS 209.030(6) states the Cabinet should be working with law enforcement and other 
appropriate agencies, as practicable. 
  
KRS 209.030(7) states that the Cabinet is allowed access to facilities licensed by the Cabinet if 
investigating an allegation of abuse, neglect, or exploitation.  The Cabinet also has access to any 
financial and health records of the alleged adult victim. 
  
KRS 209.030(8) allows representatives of the Cabinet to investigate allegations of abuse, 
neglect, or exploitation in a residence of the alleged victim with permission from the alleged 
victim.  Without permission, the representative will need a search warrant showing probable 
cause. 
  
KRS 209.030(9) states the Cabinet is to provide protective services, within budgetary 
limitations, if indicated by the investigation and the adult agrees to accept services. 
   
KRS 209.030(10) states that the caretaker will not be allowed to interfere with services the adult 
has agreed to accept.  
 
KRS 209.040 states any court may approve a restraining order or other injunctive relief with an 
application from Cabinet staff.  
 
KRS 209.090 states that it is the intent of the legislature that the Cabinet provides the least 
restrictive services to those adults in need of services. 
 
KRS 209.110(1) states the Cabinet may file for emergency protective orders after attempting to 
obtain the adults consent. 
 
KRS 209.120 specifies the court actions and findings.   
 
KRS 209.130(1) states the court may order protective services when an adult will suffer 
immediate and irreparable physical injury or death without the protective services and the adult 
is incapable of giving consent. 
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KRS 209.130(2) states that forcible entry may be allowed by the court for the purpose of either 
providing protective services or moving the adult to another location.  
  
KRS 209.130(3) states the Cabinet must file a petition as soon as possible and the hearing must 
be held within 72 hours from issuance. 
 
KRS 387.540 states that Cabinet staff will complete an interdisciplinary report, either alone or 
with others for the court to use when determining disability of an adult at a hearing. 
 
Kentucky Administrative Regulations 922 KAR 5:070 and 922 KAR 5:100 address adult 
protective services and alternate care for adults respectively.  Standards of Practice (SOP) were 
also reviewed regarding the notification of reports process, investigations, investigation findings, 
casework, placement and movement of adults.  
 
Adult Protective Services-Training 
 
The Department offers specific coursework at the beginning of an employee’s tenure and builds 
on that foundation for those that routinely perform APS responsibilities.  Training includes 
specific investigative and ongoing service provision functions, including the critical nature of 
partnerships with formal and informal partners. 

Meeting Needs of Vulnerable Adults                                                                                                                       
Participants learn to identify and assess the service needs of vulnerable adults, including those in 
need of protective services (adults who have a mental or physical dysfunction), victims of abuse, 
neglect and/or exploitation, as well as, general adult service requests. The course prepares 
participants to provide services as necessary to develop appropriate case plans, provide 
appropriate case management, and prepare for and participate in judicial hearings. Specific focus 
will include communication and assessment strategies, standards of practice, documentation, 
utilization of appropriate community resources, alternate care and involuntary adult services.  
New staff receives this instruction as a component in the Protection and Permanency (P&P) 
Academy training series  

All new Protection & Permanency staff is required to receive this course.   Staffs identify 
indicators of abuse, neglect, and exploitation, formulate assessment and service delivery 
questions around those indicators. Additional components include the presentation of the 
Kentucky Revised Statutes (KRS) and APS Standards of Practice (SOP). Participants apply 
methods of investigation and service delivery using case scenarios.  Participants discuss the 
requirements of authorized agencies outlined in KRS 209.020 (17), reporting requirements to 
each of those agencies when indicated, and Protection and Permanency requirements upon 
conclusion of the investigation.  Training materials include interviews of residents with dementia 
who live in a nursing home.   Staff discuss different interviewing techniques involved, and 
illustrate the comprehension of those techniques.    

Elder Abuse                                                                                                                                                           
Provisions of KRS 194A, require DCBS staff to complete an elder abuse, neglect, and 
exploitation initial course. It is designed for Protection & Permanency and Family Support staff 
to increase identification and assessment skills in order to prevent and remedy elder 
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maltreatment. The course includes future trends of the elder population; an examination of the 
dynamics and effects of elder abuse, neglect, and exploitation; identification of lethality/risk 
factors; and, model protocols on providing community resources and victim services for older 
adults experiencing elder maltreatment. 

Participants are introduced to the prevalence of elder maltreatment in the community and 
alternate care settings.  They are also given detailed instruction on specific components of elder 
maltreatment indicators and reporting requirements. Instructional content includes required 
actions for the investigative process in an alternate care facility.   

Investigations in Alternate Care Facilities                                                                                                            
Participants learn to identify and assess the service needs of adults in alternate care facilities, 
including those in need of protective services. Training participants learn how to complete a 
protective service investigation and to develop appropriate case plans. Specific focus includes 
standards of practice, documentation, utilization of appropriate community resources, such as 
regulatory agencies. Participants gain an understanding of Medicaid charting used in alternate 
care settings. 

All APS staff are required to attend this course.  Participants review the specific APS Standards 
of Practice (SOP) applicable to all alternate care facility investigations.   Participants review 
sample OIG investigations including alternate care staff and resident interviews in order to 
identify potential indicators of maltreatment and regulatory violations.  To better determine 
potential injury mechanisms specific to these investigations, staff are introduced to durable 
medical equipment likely to be encountered in nursing homes.  Participants also discuss the 
impact of pressure ulcers including a discussion of observation, recording, and photo-
documentation.   

Investigations in Alternate Care Facilities: Supports for Community Living (SCL) 
Participants learn to identify and assess the services need of adults in SCL residential supported 
homes. Participants are provided basic information and requirements of the SCL program, 
application for services and emergency resources, medication record keeping, provider 
expectations, and incident reporting. The content presented in this training is applied and 
referenced in the Investigations in Alternate Care Facilities training, specifically how it relates to 
conducting investigations of adult abuse, neglect, and exploitation at these community facilities. 
 
During this web-based training APS staff review the available SCL services, documentation that 
may be found when reviewing medical records in those placements, and the regulatory 
requirements of the Division of Developmental and Intellectual Disabilities.   

Working with Adults with Developmental Disabilities  
Participants learn to identify and assess the services needs of adults with developmental 
disabilities. This includes protective services, general adult services, as well as alternate care 
services. The training prepares participants to provide intake and investigation services for this 
population: to develop appropriate case plans, and to provide appropriate case management. 
Specific focus includes strategies to serve these client populations, application of related 
standards of practice, documentation of interventions, utilization of appropriate community 
resources, and identification of client issues related to their disability. 
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All APS staff and CPS and foster care staff providing services to children with disabilities who 
are likely to transition from Out-of-Home Care (OOHC), receive this instruction.  Information is 
provided on the different types of service interventions, plans and medications for residents with 
disabilities, and indicators APS staff might assess during visits with those adults.   

 
Collaborative Efforts 
 
As directed in KRS 209.010 the DCBS actively partners with a number of agencies and entities 
that have a responsibility to respond to the abuse, neglect, or exploitation of adults.  
 
• Local Coordinating Councils on Elder Abuse – At the direction of the Elder Abuse 

Committee, a Model Protocol for Local Coordinating Councils on Elder Abuse was 
developed and a statewide network of councils was formed. Currently 29 LCEAA’s are 
operative and cover 110 counties. While these councils are independent from one another and 
are not funded nor administered through or by the cabinet, DCBS has acted as a resource by 
facilitating communication, providing material support in the way of public awareness 
materials and awarded grants, and through membership and participation on the councils. 
The councils are comprised of professionals from a variety of disciplines as well as members 
of the public. Their membership and activities are reflective of the communities they serve 
and their primary focus is the prevention, intervention and resource development designed at 
ending elder abuse. Of notable interest to this “Special Review”, some of these councils have 
formed Case Review Teams that serve as a forum to engage all of the authorized agencies 
and interested parties in a review of APS cases for the purpose of identifying the best 
possible outcomes for the elder and vulnerable adult population. This multidisciplinary 
approach allows for community specific responses to be developed and fosters infrastructure, 
builds capacity, strengthens community partner relationships, teamwork and cooperation at 
the local level.  

 
• Monthly meetings with the Department for Behavioral Health, Developmental and 

Intellectual Disabilities – In a longstanding practice, DCBS and DBHDID meet monthly in 
an effort to improve coordination between the agencies. The discussion ranges from specific 
cases that overlap both systems to macro level issues that require attention. These meetings 
have proven to be of value in improving outcomes for both the APS and CPS populations.  

 
• Healthcare Advisory Committee (HCAC) –This committee serves as a pulse point for the Do 

Not Resuscitate (DNR) and End of Life issues that the Guardianship staff faces on a daily 
basis. The HCAC was the mechanism by which the cabinet protocol around Do Not 
Resuscitate orders for state wards was developed.  From its inception, the HCAC has been a 
frontrunner in assisting with the DNR process and End of Life quandaries that involve state 
wards when dealing with physicians, hospitals, long term care facilities and other providers. 
This includes, but is not limited to; tube feedings, palliative care, surgical intervention, 
ongoing medical care with a DNR in place, withdrawal of life support, rescinding of DNRs, 
prevention of medical neglect and more.  The HCAC’s design to include physicians, DCBS 
nurses, CHFS legal counsel, DCBS P&P staff, Hospice, Protection and Advocacy, and DAIL 
Division of Guardianship staff is a critical outlet to review these sundry topics with case 
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review, workable interventional suggestions, drafting of applicable documents that are user 
friendly to the provider community and cabinet staff. In a nutshell, the HCAC serves as the 
conduit for insuring that state wards receive the best care as it relates to End of Life 
decisions. 

 
• Recently, a collaborative study between the Department for Community Based Services and 

the University of Kentucky explored A Week in the Life of APS (Teaster et al., 2010). This 
landmark study examined intake through substantiation efforts of APS staff and revealed 
that, in one week, 167 reports were screened in for investigation. A third of the investigations 
concerned caretaker neglect (29.5%), 27.3% concerned self-neglect and 9.1% concerned 
financial exploitation, with the mean age for all subjects of the reports being 76.3 years. Most 
alleged perpetrators were adult children (37.0%) or staff members of facilities (30.4%). Adult 
abuse had the highest substantiation rate (44%), followed by self-neglect (36.1%), and 
caretaker neglect (23.1%). Evaluation of the outcomes of investigations revealed that the risk 
of abuse and neglect to the individual remained the same for over 62.6% of investigated 
reports and reduced in 34.7% of cases. The majority of these results were attributed to 
situations where adults asserted their right to self determination and refused services.  As a 
result, the risk indicated in the report was not impacted.  A fifth (20.4%) of reports 
investigated during the study week returned to APS within a year’s time. 
 

• In a second study with the DCBS, a research team at UK examined the efforts of all 32 Local 
Coordinating Councils on Elder Abuse (LCCEAs) in KY (Teaster & Wangmo, 2007).  Data 
from the study revealed that these councils acted as multidisciplinary teams (i.e., groups of 
professionals from different professions who come together to address the problem of elder 
abuse). Services provided by the LCCEAs included providing expert consultation on 
incidences of elder abuse and keeping members up to date about services, programs, and 
legislation. To ensure their long-term viability, the research team recommended increasing 
DCBS coordination and staff support for the LCCEAs, providing them with consistent 
funding, establishing a clear vision and goals at community and state levels, and devising and 
collecting uniform and consistent outcome measures from each.   

 
• The DCBS Nurse Consultant/Inspector (NCI) works in a supporting role by providing 

recommendations to guardianship staff on medically related issues while remaining within 
the parameters of statutes and Guardianship Program standards of practices as identified by: 

• Advising the guardianship staff with navigating the medical process; including but 
not limited to, issues and questions related to diagnosis, treatments, medications, 
surgical procedures, informed consent, translating medical terminology and 
standards of care. 

• Advising the guardianship staff with implementing SOP 5C.7.8 titled, “Life Saving 
Measures” also known as Do Not Resuscitate.  NCI reviews submitted information 
to determine if criteria are met. It may be necessary for the NCI to request 
additional information/documentation to support criteria.  

• Advising the guardianship staff by participation in team conferences regarding 
medical issues as necessary and depending on NCI availability. 



DCBS Adult Protective Services (APS) Process Map 

The Department for Community Based Services is statutorily charged (KRS 209.010) with the provision of protective services for 
adults in need of protective services.  This process is accomplished through a multidisciplinary approach outlined in the following 
diagram. 
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Findings and Recommendations 
 
1. Recommendation:   Improve intake and agency notifications of suspected adult abuse and 

neglect. 
 

Rationale:  Based on a random sample of APS cases reviewed and phone interviews 
conducted with Centralized Intake Team supervisors, it was found that inconsistent practice 
exists related to notifying “authorized agencies” when an APS investigation is initiated. 
Current DCBS policy directs staff to send a copy of the DPP-115 Reporting Form to all 
“authorized agencies”. There is inconsistency across DCBS service regions as to who exactly 
is responsible for sending the initial notification. In some regions, the Centralized Intake 
Teams are responsible for sending the DPP-115 and in other regions the APS investigative 
staff is responsible for sending this notification. From a quality perspective this local 
discretion allows for inadvertent failure to provide proper and timely notification. The 
Centralized Intake Teams within the Department for Community Based Services (DCBS) 
will use a standard protocol to strengthen the process of disseminating the initial notification 
of allegations of neglect or abuse in accordance with KRS Chapter 209. 

 
2. Recommendation:   Establish regional specialized APS teams within DCBS. 
 

Rationale:  The DCBS budget and funding creates an on-going challenge to provide 
sufficiently staffed designated APS teams across the state. As a result, APS team members 
carry investigatory caseloads significantly higher than their Child Protective Service (CPS) 
counterparts. Compounding this is the research finding by Teaster, A Week in the Life of KY 
Adult Protective Services (APS) (Teaster et al. 2010), that APS investigations involving 
caretaker neglect require significantly more time to investigate. The investigations often 
occur in long term care settings and involve complex medical issues, multiple interviews, and 
coordination with other investigatory/regulatory entities. Designated APS teams should be 
developed, maintained and supported in each DCBS Service Region. APS supervisors will 
maintain an appropriate mixture of APS cases assigned to each investigatory staff member in 
order to facilitate the best case work possible and keep caseloads at appropriate levels.  

 
3. Recommendation:  Review and revise memoranda of agreement among appropriate 

agencies. 
 

Rationale: Lack of current, formal agreements between the multiple agencies charged with 
the protection of our most vulnerable adults reduces successful coordination and 
communication.  Memoranda of Agreement (MOAs) between various government agencies 
are outdated.  Conducting frequent reviews of these inter-agency agreements would actively 
assist in a uniform and coordinated response, as well as re-affirming the Cabinet’s overall 
commitment to ensuring quality services are delivered effectively. 

 
The Office of Inspector General (OIG), Department for Community Based Services (DCBS), 
Long Term Care Ombudsman Program (LTCOP), Department of Aging and Independent 
Living (DAIL), and Department for Medicaid Services will develop a comprehensive 
communication plan and Memorandum of Agreement that ensures timely and accurate 

 
 



  
 

notification of appropriate parties (both internal and external) regarding licensure and survey 
deficiencies and initiation and notification of alleged neglect and abuse occurring in nursing 
homes.  The agreement will ensure coordination and communication between departments of 
the Cabinet regarding citations and substantiations of neglect and abuse.  It is suggested that 
protocols be developed for the following:  

• The development and maintenance of an authorized agency contact list including 
OIG, Medicaid, OAG, DCBS, DAIL, Office of Attorney General (OAG), the 
Division of Protection and Advocacy (P & A) and the Cabinet’s Office of 
Communications;  

• The timely distribution of all pertinent OIG-issued citations to all authorized 
agencies; 

• Regularly scheduled and ad hoc face-to-face meetings during the pendency of a 
provider’s 23- day termination track to inform and apprise all authorized agencies 
of provider status, including providers on the federal Centers for Medicare and 
Medicaid Services (CMS) “special focus facilities” list; 

• The timely notification of an OIG finding of Immediate Jeopardy and the 
placement of a provider on a 23-day termination track; and 

• Processes for notification to authorized agencies of reports and investigations of 
alleged adult neglect and abuse through the DPP-115 form. 

 
Effective communication among leadership is needed for the various agencies 
responsible for addressing allegations of abuse, neglect, and exploitation of our 
vulnerable adults.  Formalizing these processes at the Cabinet level will improve 
responsiveness and reduce duplication of responsibilities. 
 
The role of the coroner is critical to complete investigation. The Cabinet will explore, 
along with the Kentucky Coroners Association, the State Medical Examiner, and local 
coroners, ways to improve communications, increase the sharing of information, and 
involve coroners more directly in investigations. 

 
4. Recommendation:  Establish joint investigative teams. 

 
Rationale:  The OIG and DCBS, as the lead investigative agencies, will establish 
investigative teams to respond to abuse and neglect reports in long term care facilities. The 
current MOA between DCBS and OIG allows for the sharing of pertinent information 
including copies of investigative reports concerning the abuse and neglect of adults residing 
in a long term care setting. These teams will take action to disseminate key elements 
pertaining to the sharing of information across agency lines contained in the current MOA to 
front line staff.  Information housed by two separate agencies within the Cabinet will be 
shared with one another providing more robust information which can be used to more 
effectively investigate neglect and abuse of the nursing home resident and nursing home 
facility practices. 

 
 A multidisciplinary team design as permitted in KRS 209.030(6)(a)(b) is not consistently 
achieved statewide. The lack of multidisciplinary teams sometimes and results in a 
duplication of interviews and review of medical records, as well as and disparate outcomes or 
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findings. As joint investigative teams are formed, DCBS and OIG will begin exploring the 
development of local multidisciplinary teams to involve other investigative agencies per KRS 
Chapter 209. It is noted that the effective of joint and multidisciplinary teams is not simply 
having two investigators on the scene, but it is the information sharing, collaboration and 
follow-up efforts that facilitate thorough and effective investigations. 

 
5. Recommendation:  Establish electronic data sharing among appropriate agencies. 

 
Rationale: There is inconsistent feedback from law enforcement and other “authorized 
agencies” concerning the disposition of APS cases referred for possible criminal 
investigation and prosecution. Current DCBS practice directs staff to notify all “authorized 
agencies” via the DPP-115 Reporting Form at the onset of a protective service investigation 
and send a Notice of APS Findings at the conclusion of a investigation; however, there is no 
formalized mechanism in place for “authorized agencies” to provide DCBS with any 
feedback concerning the disposition of APS cases referred to them. As a result DCBS is often 
unaware of the status of APS cases referred to law enforcement and the courts.  The use of an 
electronic DPP-115 saves time for all agencies involved and provides better documentation 
and provides a ready vehicle for communicating case disposition. DCBS, OIG, Kentucky 
State Police, and municipal and county law enforcement representatives should be convened 
to explore completion of the electronic DPP-115 initiative. 
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Cabinet for Health and Family Services 
Office of Inspector General 

Description of Review 

The Office of Inspector General (OIG) has conducted a review of all existing statutes and 
regulations that provide for the protection of Kentucky’s long-term care residents to determine 
whether the OIG has fully complied with all requirements and if the existing requirements are 
adequate to protect the residents of long-term care facilities.  The OIG’s applicable internal 
processes were also reviewed.  Lastly, all Type A/Type B Citations and Statements of 
Deficiencies issued by the OIG in 2010 regarding abuse, neglect, and misappropriation of 
property were reviewed.   

Discussion of Current Statutes and Regulations Applicable to Nurse Aide Abuse Registry 
and Criminal Background Checks   

KRS Chapter 216B authorizes the Cabinet for Health and Family Services to license health 
facilities and health services in the Commonwealth and to establish licensure standards and 
procedures to ensure safe, adequate, and efficient health facilities and services.  OIG is 
Kentucky’s regulatory agency for licensing all health care facilities.  In addition, the Centers for 
Medicare & Medicaid Services (CMS) has a contractual agreement with the OIG to conduct 
Medicare/Medicaid certification surveys for long term care facilities. 
 
KRS 216.510(1) defines “long-term care facilities” as “those health-care facilities in the 
Commonwealth which are defined by the Cabinet for Health and Family Services to be family-
care homes, personal-care homes, intermediate-care facilities, skilled-nursing facilities, nursing 
facilities as defined in Pub. L. 100-203, nursing homes, and intermediate-care facilities for the 
mentally retarded and developmentally disabled.” 
 
KRS 216.532 prohibits a long-term care facility from being operated by, or employing any 
person listed on the nurse aide and home health aide abuse registry.   

KRS 216.789 prohibits any long-term care facility, nursing pool providing staff to a nursing 
facility, or assisted-living community from knowingly employing a person for the provision of 
direct services to a resident or client if that person has been convicted of a felony offense related 
to theft; abuse or sale of illegal drugs; abuse, neglect, or exploitation of an adult; or a sexual 
crime. 

OIG has established licensure regulations for operations and services and facility specifications 
for family care homes, personal care homes, intermediate care facilities, intermediate care 
facilities for the mentally retarded and developmentally disabled, skilled nursing facilities, nursing 
homes, Alzheimer’s nursing homes, and nursing facilities.  In addition, regulations regarding 
Type A and Type B Citations and the nurse aide abuse registry have been promulgated.  Long 
term care facilities must be surveyed annually and in response to any complaint or allegation 
received.   
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Description of Nurse Aide Abuse Registry   
 
OIG maintains an abuse registry which includes a list of nurse aides and home health aides who 
have received a final order issued by the Cabinet Secretary that substantiates a finding of resident 
or patient abuse, neglect, or misappropriation of a resident's or patient's property.  The registry 
also includes a list of nurse aides and home health aides who have failed to request an appeal of a 
preliminary finding of resident or patient neglect, abuse, or misappropriation of a resident's or 
patient's property.  A nurse aide or home health aide whose name was added to the registry after 
January 1, 1995 may petition the Cabinet in writing for review of a finding of neglect after the 
passage of one (1) year from the date that the nurse aide or home health aide's name was placed 
on the registry.  Upon receipt of a written request for removal from the registry, the Cabinet 
Secretary is required to make a determination based on whether the employment and personal 
history of the nurse aide or home health aide reflects a pattern of abusive behavior, neglect or 
misappropriation of property, and whether the incident of neglect involved in the finding that 
resulted in the addition of the nurse aide or home health aide to the registry was likely a singular 
occurrence.  If the Cabinet does not remove the nurse aide or home health aide's name from the 
abuse registry upon consideration of the grounds stated in the petition for review, the nurse aide 
or home health aide may request a hearing within thirty (30) days of notification of the Cabinet's 
decision.   
 
A check of the nurse aide and home health aide abuse registry must be conducted prior to 
employment in a long-term care facility or home health agency.  The Kentucky Board of Nursing 
(KBN) maintains the nurse aide abuse registry’s database.  Queries to validate the registry status 
of nurse aides may be performed on the KBN website: http://kbn.ky.gov/knar/, or by requesting a 
registry status by mail or fax from KBN.    
    
Criminal Background Checks 
 
KRS 216.789 prohibits any long-term care facility, nursing pool providing staff to a nursing 
facility, or assisted-living community from knowingly employing a person for the provision of 
direct services to a resident or client if that person has been convicted of a felony offense related 
to theft; abuse or sale of illegal drugs; abuse, neglect, or exploitation of an adult; or a sexual 
crime.  Additionally, the term “direct services” as used above KRS 216.789 is defined by KRS 
216.785 as “personal or group interaction between the employee and the nursing facility resident 
or the senior citizen.”  Therefore, the OIG has advised that any facility employee who comes into 
contact with a resident must submit to an in-state criminal record check conducted by the 
Kentucky State Police or the Administrative Office of the Courts.  Additionally, state law (KRS 
216.533) prohibits a long-term care facility owned, managed, or operated by the Cabinet’s 
Department for Mental Health and Mental Retardation Services from knowingly employing any 
person who has been convicted of a felony offense under:  (a) KRS Chapter 209 (Protection of 
Adults); (b) KRS Chapter 218A (Controlled Substances); (c) KRS 507.020, 507.030, and 
507.040 (Criminal Homicide); (d) KRS Chapter 509 (Kidnapping and Related Offenses); (e) 
KRS Chapter 510 (Sexual Offenses); (f) KRS Chapter 511 (Burglary and Related Offenses); (g) 
KRS Chapter 513 (Arson and Related Offenses); (h) KRS 514.030 (Theft and Related Offenses); 
(i) KRS Chapter 530 (Family Offenses); (j) KRS Chapter 531 (Pornography); (k) KRS 508.010, 
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508.020, 508.030, and 508.032 (Assault and Related Offenses); (l) A criminal statute of the 
United States or another state similar to paragraphs (a) to (k); or (m) A violation of the uniform 
code of military justice or military regulation similar to paragraphs (a) to (k) of this subsection 
which has caused the person to be discharged from the Armed Forces of the United States.         
 
The Kentucky State Police and the Administrative Office of the Courts are the two (2) agencies 
within Kentucky authorized to conduct in-state criminal records checks.   
 
As part of the survey process, OIG staff monitors for compliance with the background checks 
described in this section by verifying whether long-term care facilities licensed by the OIG have 
properly secured pre-employment nurse aide and home health aide abuse registry information, 
and criminal history information on their staff.  

 
On August 9, 2010, OIG submitted a grant application authorized under the Affordable Care Act 
requesting funding to establish a fingerprint-based background check program in Kentucky. 
Should funding be granted, additional authority under state law will be needed to require 
participation by long-term care facilities in the national background check program, provide 
protection for applicants against misuse of background check information, and  protect providers 
against liability.  The proposed background check program should eventually have a rap-back 
system in place for State law enforcement to immediately notify the Cabinet of any criminal 
conviction that occurs following an individual’s pre-employment background check. 
   
Type A/Type B Citations 
 
If upon inspection or investigation, the OIG determines that a long-term care facility has violated 
the regulations, standards, and requirements as set forth by the Cabinet pursuant to the provisions 
of KRS 216.510 to 216.525, or applicable federal laws and regulations governing the 
certification of a long-term care facility under Title 18 or 19 of the Social Security Act, and the 
violation has been classified as a Type A or Type B violation pursuant to KRS 216.563 and 900 
KAR 2:040, OIG issues a written citation to the licensee of the long-term care facility specifying 
the nature of the violation, and the statutory provision or regulation alleged to have been 
violated. 
 
A Type "A" violation means a violation by a long-term care facility of the regulation, standards, 
and requirements as set forth by the Cabinet (pursuant to KRS 216.563 and 900 KAR 2:040 or 
the provisions of KRS 216.510 to 216.525, or applicable federal laws and regulations governing 
the certification of a long-term care facility under Title 18 or 19 of the Social Security Act), 
which presents an imminent danger to any resident of a long-term care facility and creates 
substantial risk that death or serious mental or physical harm to a resident will occur. A Type A 
violation shall be abated or eliminated immediately, unless a fixed period of time not to exceed 
ten (10) days, as determined by the Cabinet, is required for correction. A Type A violation is 
subject to a civil penalty in an amount not less than one thousand dollars ($1,000) nor more than 
five thousand dollars ($5,000) for each and every violation.  
 
A Type "B" violation means a violation by a long-term care facility of the regulations, standards, 
and requirements as set forth by the Cabinet (pursuant to KRS 216.563 and 900 KAR 2:040 or 
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the provisions of KRS 216.510 to 216.525, or applicable federal laws and regulations governing 
the certification of a long-term care facility under Title 18 or 19 of the Social Security Act), 
which presents a direct or immediate relationship to the health, safety, or security of any resident, 
but which does not create an imminent danger. A Type B violation is subject to a civil penalty in 
an amount not less than one hundred dollars ($100) nor more than five hundred dollars ($500) 
for each and every violation. A citation for a Type B violation shall specify the time within 
which the violation is required to be corrected as approved or determined by the Cabinet. If a 
Type B violation is corrected within the time specified, no civil penalty shall be imposed.  
 
A facility that is assessed a civil monetary penalty in accordance with applicable federal laws 
and regulations under Title 18 or 19 of the Federal Social Security Act shall not be subject to the 
civil monetary penalties established in KRS 216.557 for the same violation.  
 
KRS 216.560 provides that additional penalties may be assessed for failure to correct the Type A 
or Type B violation within the time specified. 
 
OIG currently refers all Type A and B Citations to the Attorney General’s Office, the CHFS 
Department of Community Based Services, Protection and Advocacy, the CHFS Office of 
Communications, and the OIG Division of Audits and Investigations. 
 
During the period January 1, 2010-August 9, 2010, the OIG issued 28 Type A/B Citations, three 
(3) of which related to abuse/neglect/misappropriation of resident’s property. 
 
The OIG reviewed the 28 citations and the statements of deficiencies related to the citations to 
determine if the OIG followed regulatory requirements and internal policies regarding issuance 
of citations.  The OIG’s review included a determination if appropriate referrals were made to 
the Office of the Attorney General, CHFS Department for Community Based Services, 
Protection & Advocacy, CHFS Office of Communications, and the OIG Division of Audits and 
Investigation.  The review also included determining if referrals were appropriately made to the 
nurse aide abuse registry and to the respective licensure or certification boards. 
 
The OIG  also reviewed existing federal and state statutes/regulations regarding abuse/neglect to 
determine if proposed changes are necessary to adequately to protect the residents of long-term 
care facilities.  The following statutes/regulations were reviewed: 
 

42 CFR 488.301 defines the terms “abuse”, “neglect”, and “misappropriation of resident 
property” as follows: 

 
“Abuse” is defined as “the willful infliction of injury, unreasonable confinement, 
intimidation, or punishment with resulting physical harm, pain or mental anguish.”   
 
“Neglect” is defined as “failure to provide goods and services necessary to avoid physical 
harm, mental anguish, or mental illness.”   
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“Misappropriation of resident property” means the deliberate misplacement, exploitation, 
or wrongful, temporary or permanent use of a resident’s belongings or money without the 
resident’s consent”. 

 
Definitions of “neglect”, “abuse” and “misappropriation of a resident’s or patient’s 
property” found in 906 KAR 1:100 (the nurse aide and home health aide abuse registry 
regulation) mirror the 42 CFR 488.301 definitions. 
 
KRS 209.020 (8) defines “abuse” as “the infliction of injury, sexual abuse, unreasonable 
confinement, intimidation, or punishment that results in physical pain or injury, including 
mental injury. “   
 
42 CFR 483.13(b) states:  “The resident has the right to be free from verbal, sexual, 
physical, and mental abuse, corporal punishment, and involuntary seclusion. “  
 
42 CFR 483.13(c) states:  “The facility must develop and implement written policies and 
procedures that prohibit mistreatment, neglect, and abuse of residents and 
misappropriation of resident property.” 
 
42 CFR 483(c) (1) (i) states:  “The facility must – (i) not use verbal, mental, sexual, or 
physical abuse, corporal punishment, or involuntary seclusion.” 
 
42 CFR 483.13(c) (1) (ii) and (iii) states:  “The facility must—(ii) not employ individuals 
who have been— 

(A) Found guilty of abusing, neglecting, or mistreating residents by a court of law; 
or 

(B) Have had a finding entered into the State nurse aide registry concerning abuse, 
neglect, mistreatment of residents or misappropriation of their property; and  

(iii) Report any knowledge it has of actions by a court of law against an 
employee, which would indicate unfitness for service as a nurse aide or other 
facility staff to the State nurse aide registry or licensing authorities.” 

 
42 CFR 483.13(c) (2) states:  “The facility must ensure that all alleged violations 
involving mistreatment, neglect, or abuse, including injuries of unknown source and 
misappropriation of resident property are reported immediately to the administrator of the 
facility and to other officials in accordance with State law through established procedures 
(including to the State survey and certification agency).” 
 
42 CFR 483.13(c) (3) states:  The facility must have evidence that all alleged violations 
are thoroughly investigated, and must prevent further potential abuse while the 
investigation is in progress.” 
 
42 CFR 483.13(c) (4) states:  “The results of all investigations must be reported to the 
administrator or his designated representative and to other officials in accordance with 
State law (including to the State survey and certification agency) within 5 working days 
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of the incident, and if the alleged violation is verified appropriate corrective action must 
be taken.” 

 
KRS 216.532 prohibits a long-term care facility from being operated by, or employing 
any person listed on the nurse aide and home health aide abuse registry.   

KRS 216.789 prohibits any long-term care facility, nursing pool providing staff to a 
nursing facility, or assisted-living community from knowingly employing a person for the 
provision of direct services to a resident or client if that person has been convicted of a 
felony offense related to theft; abuse or sale of illegal drugs; abuse, neglect, or 
exploitation of an adult; or a sexual crime. 

 
The OIG has conducted a review of the following eight (8) long-term care state licensure 
regulations: 

902 KAR 20:026. Operations and services; skilled nursing facilities.    
http://www.lrc.ky.gov/kar/902/020/026.htm  

902 KAR 20:036. Operation and services; personal care homes.     
http://www.lrc.ky.gov/kar/902/020/036.htm  

902 KAR 20:041. Operation and services; family care homes.     
http://www.lrc.ky.gov/kar/902/020/041.htm  

902 KAR 20:048. Operation and services; nursing homes.   
http://www.lrc.ky.gov/kar/902/020/048.htm 

902 KAR 20:051. Operation and services; intermediate care.    
http://www.lrc.ky.gov/kar/902/020/051.htm  

902 KAR 20:086. Operation and services; intermediate care facilities for the mentally 
retarded and developmentally disabled.    http://www.lrc.ky.gov/kar/902/020/086.htm  

902 KAR 20:291. Alzheimer's nursing homes.  http://www.lrc.ky.gov/kar/902/020/291.htm 

902 KAR 20:300. Operation and services; nursing facilities.  
http://www.lrc.ky.gov/kar/902/020/300.htm 
 

Recommendations 
 
1. Recommendation:  Assure referrals to appropriate professional licensure and certification 

boards. 
 

Rationale:  Inconsistencies were identified when referring to the licensure/certification 
boards of persons found to have abused/neglected an individual. By November 1, 2010, the 
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OIG will implement its newly drafted policy regarding referrals to other entities which 
ensures that information regarding malfeasance perpetrated by staff of facilities is referred 
consistently to appropriate professional licensure and certification boards. 
 

2. Recommendation:  Increase training of long term care surveyors. 
 

Rationale:  OIG surveyors are not required to have training related to these issues on a 
regular basis. In March, 2011, the OIG will provide surveyor training regarding: 

• the prevention and identification of abuse, neglect and misappropriation of property; 
• determining when to report to licensure/certification boards; and 
•  federal and state reporting requirements related to neglect and abuse(42 CFR 483.13 

(c)(2), 42 CFR 483.13(c)(4), KRS Chapter 209, KRS Chapter 620, KRS 72.020 and 
the Elder Justice Act of 2009). 

 
3. Recommendation:  Publish Statements of Deficiencies issued by the OIG.  

 
Rationale:  By law, each provider must make all OIG survey results, deficiencies identified 
and Type A citations issued available to members of the public. This information is available 
to the public, but not in user-friendly modes.  The OIG will develop an on-line, web-based 
program to contain statements of deficiencies for nursing homes by December 1, 2010.  This 
tool, already under discussion and development, will be available to the public, in addition to 
the Long Term Care Ombudsman Program.  The Cabinet should also explore other methods 
to accomplish these goals which may include the development of consumer handbooks 
specifically designed for residents and families. This will help to raise awareness of systemic 
deficiencies identified in nursing homes that can have a direct impact on resident quality of 
life. 

 
4. Recommendation: Explore the development of a self-protection training program for 

nursing facility residents.   
 

Rationale:  No formal elder abuse prevention training exists that is targeted toward the 
resident.  While the LTCOP and APS provide regular education, awareness and training on 
the signs, symptoms, and legal mandate to report abuse for professionals and concerned 
citizens; there is currently no training being conducted specifically designed for the residents.  
Therefore, residents are not consistently informed on how they can be a proactive partner for 
themselves and other residents in the fight against elder abuse and victimization.  The 
Kentucky State Police has been approached regarding the possibility of creating and 
implementing a training program similar to a neighborhood watch program, but in a long 
term care facility.  
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Cabinet for Health and Family Services 
Department for Aging and Independent Living 

 
Long Term Care Ombudsman Program Review 

 
The Office of the State Long Term Care Ombudsman Program (SLTCOP) is housed within the 
Department for Aging and Independent Living (DAIL), which serves as the State Unit on Aging 
(SUA) for Kentucky.  The Long Term Care Ombudsman (LTCO) serves as advocates for the 
rights of residents residing in nursing homes, as well as boarding and personal care homes.  
Ombudsman work to resolve problems of individual residents, and to bring about changes at the 
local, state and national levels to improve resident’s care and quality of life.  Ombudsman work 
to resolve complaints, to the resident’s satisfaction, that affect their health, safety, welfare and 
rights.  The LTCOP is operated in all 50 states under the authority of the Older Americans Act.  
Although the program is housed within DAIL, it is structured as an independent advocacy 
agency, solely representing the rights of LTC residents.  The Kentucky SLTCOP currently 
operates with 4 full time state staff with 15 District Ombudsman who are contracted through 
each of the Area Agencies on Aging and Independent Living (AAAIL).  Under the District 
Ombudsman there are 143 volunteers who act in the capacity of Certified Ombudsman (who can 
conduct complaint investigations), and 170 Friendly Visitor and Advisory Board Members.  
Because of the limited number of actual staff for the SLTCOP, it is critical to recruit, train and 
retain volunteers.  The staff and volunteers provide regular visitation and advocacy to each of the 
482 long-term care facilities (LTCF) in Kentucky.  Currently, there are 34,585 placement beds 
contained in the facilities.  
 
Presently Kentucky has 294 Skilled Nursing Facilities (SNF), 83 free standing Personal Care 
Homes (PCH), 95 Family Care Homes (FCH), and 10 free standing Intermediate Care Facilities 
for Individuals with Mental Retardation (ICF/MR), for a combined total of 482 facilities and a 
total bed capacity of 34,585.  Currently, Kentucky facilities average 87-92% capacity on any 
given day; however, given the projected increases of the aging and elderly population, the 
capacity is expected to increase.  According to the 2000 U.S. Census, the Commonwealth of 
Kentucky was home to 672,905 persons 60 and older, representing 16.6% of the population.  It is 
anticipated that this population will increase to 1,297,999 persons 60 and older by 2030, 
representing 26.2% of the population, a 91.4% increase from 2000.  In addition to the concerns 
the baby boomers bring towards the need of additional and quality long term care options, 
younger nursing home residents are also being admitted.  The younger residents tend to be 
victims of early stroke, heart attack, or brain injury.  The state LTCOP recommends that district 
employees visit their facilities on a monthly basis, which is above the federal mandate of 
quarterly visits.  
 
While the mandates of the Older Americans Act (OAA) direct the LTCOP to provide focused 
attention to residents age 60 and older, Ombudsman are also obligated to provide services to all 
residents living in LTC facilities.  The needs and preferences of the younger nursing home 
residents can vastly differ from those of the more traditional resident, and the LTCO must work 
to advocate for the wishes of both.  The KY LTCOP also serves as a resource for the family 
members of each of these residents, as well as a resource for all facility staff.   The LTCOP is 
further mandated to provide public awareness and education trainings on long-term care and 
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elder abuse. Additionally, The SLTCOP is mandated to review, analyze and comment on any 
policies at the local, state, and national levels that stand to have impact on the lives of those 
residing in a long-term care facility.   
 
 
Elder Abuse 
 
The Kentucky LTCOP is a leader in the grassroots coalition of Local Coordinating Councils on 
Elder Abuse (LCCEA) across the state.  Many of the Chairpersons for the LCCEAs are District 
Ombudsman.  All of the LCCEAs are supported through the Area Agency on Aging and 
Independent Living (AAAIL) and are comprised of various community partners and concerned 
citizens.  These coalitions seek to raise public awareness on elder abuse within their communities 
and develop education materials and conferences to address the multi-faceted issues of elder 
abuse.      
 
Recently, multi-agency regional forums were conducted in each of the four Office of Inspector 
General’s (OIG) field offices.  They were comprised only of governmental agencies that play a 
role in the identification, investigation, resource coordination and prosecution of elder and 
vulnerable adult abuse.  Key agencies included LTCOP, OIG, Office of the Attorney General 
(OAG), Department for Community Based Services (DCBS), Guardianship, Protection and 
Advocacy (P&A) as well as the AAAIL.  The forums seek to identify potential gaps in the 
coordinated efforts of each governmental agency at the local level, suggest improvements, 
improve communication, and make improvements to the coordinated efforts of multi disciplinary 
investigations for cases of suspected elder abuse.  At the national level, the State Office of the 
LTCOP is involved with various organizations to promote awareness of elder abuse, awareness 
of the issues surrounding LTC, improvement of all state Ombudsman programs, legislative 
advocacy, and the development of uniform standards of training and structure for all state 
programs.   
 
Advocacy 
 
The LTCOP is actively involved with advocacy groups in Kentucky; including, but not limited to 
the following:  Kentuckians for Nursing Home Reform, the Kentucky Initiative for Quality 
Nursing Home Initiatives (KYIQ), and the Kentucky Coalition for Person Centered Care (an 
industry based group with select governmental agency involvement.)  The scope of the LTCOP 
has the potential for expansion which will provide for improved services and improved quality of 
life and care for Kentucky citizens residing in any long-term care setting.   
 
Applicable Statutes and Regulations 
 
Under the authority granted through the OAA, 42 U.S.C. 3001 et. seq., the Kentucky LTCOP is 
the only agency authorized strictly to represent the needs and preferences of all persons residing 
in long-term care.  A complete detail of the SLTCOP can be found in the OAA, Chapter 712.  
Mandates include the program to be 100% resident focused and driven, thus having the potential 
of placing the program at odds with partnering government agencies.  Specifically, governing 
authority is as follows: 

37 
 



  
 

 
42 U.S.C. 3058g.  Older Americans Act-Long Term Care Ombudsman Programs. 

 
42 U.S.C. 3058i.  Older Americans Act-Programs for Prevention of Elder Abuse, Neglect, and 
Exploitation. 

 
42 U.S.C. 3001et seq.  Requires States to Establish and Operate a Long Term Care Ombudsman 
Program to Protect the Rights of Older Individuals.  

 
910 KAR 1:210.  Section 1(4)(6)(10) Section 13 (2)(a) Administrative Regulation Governing the 
LTCOP. 

 
KRS 205.204.  Designates the Cabinet as the State Agency to Administer the OAA in Kentucky. 

 
KRS 209.030- Requires that Reports of Adult Abuse, Neglect or Exploitation be Reported 
through the DCBS.   

 
KRS 216.535.  Defines a Long Term Care Facility as Family Care Homes, Personal Care 
Homes, Intermediate Care Facilities, Skilled Nursing Facilities, and Intermediate Care Facilities 
for the Mentally Retarded and Developmentally Disabled. 

 
KRS 209.005.  Establishes the Elder Abuse Committee in Kentucky. 

 
KRS 216.541(1).  Prohibits interference with the Long Term Care Ombudsman in the Lawful 
Performance of its Official Duties as Set Forth in 42 U.S.C. 3001 et seq. 

 
KRS 216.540(5).   Allows the Long Term Care Ombudsman or Designee that has Responsibility 
Regarding Residents of LTCF have Unrestricted Access to all Long Term Care Facilities. 

 
907 KAR 1:671.  Conditions of Medicaid Provider Participation; Withholding Overpayments, 
Administrative Appeal Process and Sanctions. 

 
KRS 205.8451 through 205.990, 205.624, and 194A.515.  Provide that the Cabinet and the Dept. 
for Medicaid Services (DMS) Shall be Responsible for the Control of Medicaid Provider Fraud 
and Abuse. 
 
902 KAR 20:036.  Operations of Personal Care Homes. 

 
902 KAR 20:041.  Operation and services; Family Care Homes. 
 
902 KAR 20:048.  Operations of Nursing Homes. 

 
902 KAR 20:051.  Operations of Intermediate Care. 

 
902 KAR 20:086.  Operation and Services; Intermediate Care Facilities for the Mentally 
Retarded and the Developmentally Disabled. 
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922 KAR 5:100.  Alternate Care for Adults. 

 
DAIL SOP Chapter 16.  Daily operational guidelines for conducting the Long-Term Care 
Ombudsman Program. 

 
“Effectiveness of the State Long Term Care Ombudsman Programs”, Carroll L. Estes, PhD., 
Institute for Health and Aging, San Francisco, CA   
 
“Kentucky Elder Readiness Initiative:  A Survey of Commonwealth Residents”. Preliminary 
Statewide Report, November 1, 2007 

 
Kentucky Long Term Ombudsman “Welcome Packet” information 

“Best Practices for Nursing Home Closure” 
 
Department for Health and Human Services, Centers for Medicare and Medicaid Services, “Use 
of Civil Monetary Penalty (CMP) Funds by States.  Ref: S&C- 02-42, August 8, 2002, and Ref: 
S&C-09-44, June 19, 2009. 

 
Older Americans Act of 1965 as amended in 2006 
 
Discussion of Relevant Policy and Procedure 

 
A review of state statutes, regulations, federal law, as well as LTCOP policies and procedures 
was conducted.  In addition, a brief review was conducted for the areas of cross over 
between the LTCOP, OIG, OAG and DCBS’ Adult Protection Services (APS).  The statutes, 
administrative regulations, DAIL Standard Operating Procedures (SOP), and the OAA listed 
above were also reviewed.  Any additional supporting reports, data, professional opinion papers 
reviewed for the purposes of this report, are attached. 

 
Oversight for the quality of care and quality of life for residents in LTC, which include personal 
care home, family care home and nursing facility, rests with multiple agencies, each of which 
have specific areas for which they monitor.   

 
DCBS is responsible for investigating all allegations regarding abuse, neglect or exploitation of a 
vulnerable adult under KRS Chapter 209.  Their investigations include both in-home and out-of- 
home settings.   

 
OIG is responsible for licensing and certification oversight of all healthcare facilities.  Their 
investigations and oversight is focused on regulatory violations by the facility.  Regulations 
governing these facilities are as follows:  902 KAR 20:036, 902 KAR 20:041, 902 KAR 20:048 
and 902 KAR 20:086.  OIG can impose monetary penalties for identified violations.  The fines 
collected are deposited into the Civil Monetary Penalties (CMP) fund.  These funds are to be 
used for programs and services that work to improve the quality of care and the quality of life for 
residents of facilities.  The use of CMP funds are governed under Centers for Medicare and 
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Medicaid Services (CMS) memos S&C-02-42 (August 8, 2002), and S&C-09-44 (June 19, 
2009).   
 
The Office of the Attorney General is responsible for the criminal investigations pertaining to 
actions committed in a long-term care facility.  This function is carried out largely through the 
Medicaid Fraud and Control Unit of the OAG.   

 
The Department for Medicaid Services (DMS) provides oversight of facilities who are Medicaid 
providers.  Their regulatory authority is governed under 907 KAR 1:671.  

 
Ombudsmen are allowed unrestricted access to residents and unrestricted access to all long-term 
care facilities under KRS 216.540(5).  The Ombudsman is further protected from interference 
and retaliation during the lawful performance of duties under KRS 216.540(5). 

 
Although federal mandate requires each LTC facility to be visited quarterly, an Ombudsman 
strives to provide monthly visits.  Recognizing that some residents transfer in and out of a long-
term care (LTC) facility for physical rehabilitation purposes, the SLTCOP developed a 
“Welcome Packet” to be delivered to each resident upon admission.  The “Welcome Packets” are 
to be delivered to the resident within two weeks of their arrival to the facility.  The packet 
includes information on Resident Rights, Transfer and Discharge Rights, Understanding the 
Medicaid system and the DLTCOP, as well as, contact information for the local and State 
Ombudsman.   

 
Complaints are received in the LTCOP from residents, family members, concerned citizens and 
facility staff.  Once a complaint is received, it is sent to the appropriate district for investigation.  
If a complaint is received regarding a local Ombudsman, the complaint is investigated by the 
SLTCOP.  Under SOP for the LTCOP, complaints involving quality of care are investigated 
within two (2) days.  Complaints involving threat of discharge or transfer are investigated within 
five (5) days, unless the impending discharge is scheduled sooner.  In that case the complaint is 
immediately investigated.  The SLTCO reviews every report (allegations of abuse, neglect or 
exploitation) that is referred from DCBS involving a resident of LTC.  The reports are screened 
by the SLTCO to determine if they meet priority status.  Cases meeting priority status are 
flagged and immediately acted upon by the DLTCO.  Priority cases include allegations of 
physical abuse, mental abuse, or serious neglect (such as decubitus ulcers). 

 
Additional safeguards provided by the LTCOP are the multiple trainings provided both in 
facilities and in communities.  Trainings include such topics as Elder Abuse, Resident Rights, 
Resident Centered Care, and Innovations in Programming.   

 
The SLTCOP has also partnered with the KYIQ to create and implement a “facility to facility” 
mentoring program.  This program seeks to identify facilities that have innovative practices that 
have proven to have positive impact on the lives of their residents and share those practices with 
a facility that seeks practice improvement.      
 
Activities of the SLTCOP include the following: 
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• KY LTCOP has met and exceeded the recommended quarterly visitation for all personal 
care home, family care home and nursing facilities.   

 
• The SLTCOP began a statewide media recruitment campaign seeking volunteers in the 

LTCOP. A large number of volunteers were successfully recruited.   
 

• The SLTCOP created and implemented regional multi-agency forums to address the local 
interdisciplinary response to elder abuse. 

 
• The SLTCO created and produced the first ever national simultaneous campaign 

addressing elder abuse.  The PSAs played in all 50 states and were re-released in movie 
theaters across the country in May and June of 2010.  

 
• Recognizing the need for increased response time to allegations of abuse, neglect and 

exploitation of LTC residents, the SLTCOP now reviews every report received from 
DCBS and is able to screen and label the most serious cases as priority status.  The cases 
are immediately sent to the appropriate district program for follow up and investigation. 

 
• Under the guidance of CMS, OIG maintains a “special focus facility list” for agencies 

that have demonstrated a pattern of poor performance and poor quality of care.  Kentucky 
was allotted three (3) slots to be included on the list, due to national and state capacity to 
monitor improvement.  Kentucky’s SLTFOP recently implemented an immediate policy 
that directs the District Ombudsman to conduct on-site, weekly visitation to monitor 
quality of life and quality of care.  The District Ombudsman provides a summary of any 
concerns to their Regional Ombudsman who in turn, notifies OIG, OAG, and/or DCBS as 
necessary.  

 
Recommendations 
 
1. Recommendation:  Explore the options for additional funding to expand the regional 

ombudsman program. 
 

Rationale:  Funding is a major concern for the Long Term Care Ombudsman Program 
(LTCOP) given the scope and magnitude of services performed on behalf of all residents 
of long term care facilities.  In FY 08, Kentucky reported a lower than average amount of 
funding for services per bed and ranked 34th of the 50 states in regards to funding for 
LTCOP services.  The use of the Civil Monetary Fund (CMP) should be explored. 

 
2. Recommendation:  The Elder Abuse Committee should be revitalized in order to carry 

out its statutory functions. 
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Rationale:  KRS Chapter 209.005 requires the Cabinet to operate an Elder Abuse 
Committee; the Committee has experienced declining attendance by members in recent 
years. 
 

3. Recommendation:  Develop training on special care necessary for residents with 
cognitive impairments. 
 
Rationale:  Inadequate resources for persons with cognitive impairment exist.  This 
results in residents being forced to move or relocate to facilities far from their families 
and communities and all too often can force them into facilities in neighboring states for 
their LTC needs. The Cabinet should work with representatives of appropriate 
associations to develop and coordinate training and education related to the needs of 
persons with cognitive impairments.  This can be coordinated through a stronger 
partnership between the LTCOP, the Alzheimer’s Association, OIG and the long term 
care industry. 
 

4. Recommendation:  Develop a “Best Practices Toolkit” for nursing home closures. 
 
Rationale:  Coordination of multiple agencies during a nursing home closure is critical.  
Nursing Home closures are an unfortunate but sometimes necessary event for facilities 
that cannot meet the requirements under CMS guidelines.  Facilities also make the 
voluntary decision to close, most often due to financial difficulties.  Efforts to coordinate 
activities of the participating agencies (OIG, DCBS, OAG, and the LTCOP) need 
improvement.  Closures and transfers can lead to “transfer trauma”, the name given for 
the sudden decline and sometimes death of a resident when the environment, routine, and 
familiar faces suddenly change.  The resident becomes disoriented, depressed, and their 
overall functioning begins a steady decline.  

 
5. Recommendation: Explore the development of a self-protection training program for 

nursing facility residents.   
 

Rationale:  No formal elder abuse prevention training exists that is targeted toward the 
resident.  While the LTCOP and APS provide regular education, awareness and training 
on the signs, symptoms, and legal mandate to report abuse for professionals and 
concerned citizens; there is currently no training being conducted specifically designed 
for the residents.  Therefore, residents are not consistently informed on how they can be a 
proactive partner for themselves and other residents in the fight against elder abuse and 
victimization.  The Kentucky State Police has been approached regarding the possibility 
of creating and implementing a training program similar to a neighborhood watch 
program, but in a long term care facility.  
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Cabinet for Health and Family Services 
     Department for Aging and Independent Living 

 
Guardianship Program Review 
 
The Kentucky State Guardianship program is operated by the Department for Aging and 
Independent Living within the Cabinet for Health and Family Services. The program serves 
an average of 3,200 active wards, ages 18-104, per year.  Guardianship is a legal relationship 
between a guardian and an adult ward. A guardian is a court appointed person or entity with 
the duty and power to make personal and/or property decisions for another (the ward). The 
ward is an adult, 18 years or older, who has been declared by the court to be either wholly or 
partially disabled, and who is unable either to care for personal needs or to manage personal 
financial resources, or both. After a jury trial determines that a person is disabled, a judge 
rules on who should become the guardian. Public guardianship results when the courts 
appoint a publicly-funded organization to serve as legal guardian, instead of a private citizen 
or professional organization. A public guardian is usually appointed due to the absence of 
willing and suitable family members or friends, or the absence of resources to employ a 
private guardian.  

 
Kentucky has statutory language and case law that makes the state the guardian of last resort, 
which is why Kentucky’s public guardians cannot refuse a guardian appointment. A 1984 
case that determined a state guardian may be appointed by the court, even when the state 
agency is unwilling to serve and had not sought the appointment, had a profound effect on 
the frequency with which a state guardian has been appointed by the courts to serve the needs 
of disabled adult wards in Kentucky. Once appointed, staff from the Field Services Branch is 
assigned to oversee the daily personal needs of the ward and the Fiduciary Services and 
Benefits Management Branches are charged with the responsibility to manage the financial 
affairs and benefits of the new ward.  
 
Applicable Statutes and Regulations 
 
The Kentucky State Guardianship Program must adhere to the following federal and state 
statutes, regulations and policies and procedures.  
 
Federal Statutes 
U.S.C.3058g Section 712 (5) Designation of Local Ombudsman entities and Representatives 
 
U.S.C.3058i Chapter 3-Programs for Prevention of Elder Abuse, Neglect and Exploitation  
 
U.S.C.3058i Chapter 3 Section 721-Prevention of Elder Abuse, Neglect, and Exploitation 
 
State Statutes and Regulations 
KRS Chapter 387 Guardians-Conservators-Curators of Convicts 
 
910 KAR 2.040 Service Provisions for adult guardianship 
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KRS Chapter 209 Protection of Adults 
 
KRS 209.030 (11)  Operations &Services: skilled nursing facilities statute, section 3&4) 
902 KAR 20:026 Operations and Services: skilled nursing facilities (section 3&4) 
 
902 KAR 20:036 Operations of Personal Care Homes (section 3&4) 
 
902 KAR 20:041 Operation and services: family care homes (section 1, 3, 6) 
 
902 KAR 20:048 Operations of Nursing Homes (section 3&4) 
 
902 KAR 20.051 Operations of Immediate Care (section 3&4) 
 
KRS 216 Health Facilities and Services 
 
KRS 216.510 Definitions for KRS 216.515 to KRS 216.530 
 
KRS 216.515 Rights of residents-Duties of facilities-Actions 
 
KRS 216.520 Supplementation of residents' rights 
 
KRS 216.525 Cabinet's duties 
 
KRS 216.540 Persons allowed access to facility during visiting hours-Rights and duties of 
visitors- Denial of access by resident or administrator-Unrestricted access by employee of 
Cabinet 
 
KRS 216.547-Public inspection of cabinet inspection reports, service descriptions, listings of 
rates and charges, and court orders on premises--Duties of Inspector General--Construction 
of section with respect to Kentucky Open Records Law. 
 
KRS 216.557 Classification of violations-Exemption from state penalty if federal penalty 
assessed. 
 
KRS 72.025 Circumstances requiring post-mortem examination to be performed by coroner 
 
KRS 446.400 Determination of death 
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I. SCOPE AND METHODOLOGY OF THE REVIEW 
 
The guardianship review process was conducted by several staff from the field and benefits 
branches to proactively respond to protection, safety and welfare concerns that potentially 
could affect guardianship wards.  This report is written to reveal areas of strengths and 
weaknesses within the program with regard to the Type A citations indicating serious 
physical/sexual abuse and neglect, evidence of incidence and reporting, staffing and 
accountability concerns and ultimately outline viable solutions to the weaknesses to ensure 
the wards health, safety and welfare needs are met.  
 

II. DISCUSSION OF RELEVANT POLICY AND PROCEDURE 
 

Kentucky Revised Statutes Chapter 387 defines the jurisdiction (.520);  process for 
determination (.530-.580), types of Guardians, renewal (.610), relief from guardianship 
(.590-.620); powers and duties of guardians and conservators(.630-.750); and reporting 
requirements in general (.760-990).  The purpose for this legislation outlined under 387.500 
states the General Assembly recognizes the (1) “varying degrees of disability” and to 
ensure those  (2) “Person[s] who are only partially disabled must be legally protected 
without a determination of total incompetency and without the attendant deprivation of 
civil and legal rights that such a determination requires.”   
 
Specific statutes, regulations and policies that pertain to health, safety and welfare issues 
and the guardianship program are as follows: 
 
STATUTES 
 

(1) KRS 387.500 section three (3), “...guardianship and conservatorship for 
disabled persons shall be utilized only as is necessary to promote their 
well-being, including protection from neglect, exploitation, and abuse; 
shall be designed to encourage the development of maximum self-reliance 
and independence in each person; and shall be ordered only to the extent 
necessitated by each person’s actual mental and adaptive limitations.”  
 

(2) With respect to specific powers and duties of a guardian given by the court 
in section one (1) of KRS 387.660, the guardian is  “To take custody of 
the ward and to establish his place of abode within the state except that, if 
at any time a guardian places a ward in a licensed residential facility for 
developmentally disabled persons, the guardian shall, within thirty (30) 
days of such placement, file with the court notice of the placement, stating 
with specificity the reasons for such placement, and an interdisciplinary 
evaluation report detailing the social, psychological, medical or other 
considerations on which such placement is predicated, a description of the 
treatment or habilitation programs which will benefit the ward as a result 
of such placement, and a determination that such placement will provide 
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appropriate treatment in the least restrictive available treatment and 
residential program". 
 

(3) KRS 387.660 Section two (2) "...To make provision for the ward's care, 
comfort, and maintenance and arrange for such educational, social, 
vocational, and rehabilitation services as are appropriate and as will assist 
the ward in the development of maximum self -reliance and 
independence." 

 
With respect to the KRS statute for Evidence of Incidence and Reporting, there 
is no language which specifically addresses Type A citations, or how to protect the ward 
when serious physical or sexual abuse or neglect is suspected by the guardian or 
conservator only that they are to ensure the ward is safe from neglect, exploitation, abuse.   
 
An annual report (KRS 387.670) from guardianship staff is due to the court which must 
include, physical and social condition, (c) a summary of the medial, social, educational, 
vocational, and other professional services received by the ward during the reporting 
period, (d) an outline of the guardian’s visits with and activities on behalf of the ward. 

 
REGULATIONS: 

 
The following guardianship regulations exist to protect the health, safety and welfare of 
the ward’s living in long-term care facilities:  
  
1. With regard to serious physical/sexual abuse and neglect the following is addressed 

in   regulations: 
 

(1) Under 910 KAR 2:040 Section 8 pertains to Decision Making on Behalf of 
a Ward.  (1) “This section gives guidance to ensure the decisions are made 
with a) Informed consent, b) Substituted judgment, c) best interest; or d) 
least restrictive alternative.  (2) “The Field Services Branch shall use the 
following guidelines if making a decision on behalf of a ward: (f) A 
determination of risks and benefits: (1) While balancing the ward's 
maximum self-determination; and maintaining the safety of the ward”. 
 

(2) Pursuant to KRS 387, under 910 KAR 2:040 Section 8:5 in terms of 
decision making the “The Field Services Branch shall consider the least 
intrusive, best interest, and least restrictive alternative course of action 
possible to provide for the needs of the ward”. 
 

(3) Per 910 KAR 2:040 Section 12:1 of the Guardianship regulations, the 
Field Services Branch is responsible of ensuring the ward is receiving the 
least restrictive and highest quality services from the most appropriate 
provider, in order to do so the staff must have and maintain knowledge of 
services, providers, and facilities in the community. 
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a) ”The Field Services Branch shall consider various ancillary and 
support services and select a provider that best meets the needs of 
the individual ward” (KAR 2:040 Section 12:2). 
 

b)  When a client is moved from one placement to another the field 
staff is required to visit within 30 days of the move, evaluates how 
the ward is adjusting to the move and make sure the placement is 
appropriate.  A follow-up visit is then required within 90 days to 
verify that the placement is working and meeting the needs of the 
ward (KAR 2:040 section 12:5 (1 & 2). 

 
(4) Under the Guardianship Regulations 910 KAR 2:040 in Section 9, 

Guardianship field staff are required to visit the wards quarterly.   
 

(5) Under 910 KAR 2:040 Section 7, “(a) The Field Services Branch shall 
have someone on call twenty-four (24) hours a day and may have duties 
such as (2) Securing and giving consent for social services, medical 
services and living arrangements” and “(3) Securing and granting 
permission for other needed support services for the well-being of the 
ward”. 

 
2.  With respect to the Regulation for Evidence of Incidence and Reporting, the 

following is stated:   
 

(1) KAR 2:040 Section two (2), Field Services Branch is required to submit 
an Annual Court Report “within the thirty (30) days of the anniversary 
date of the guardianship appointment, the Field Services Branch shall 
submit to the court an annual report on the ward's personal status.  In order 
to complete the annual report the Field Services Branch shall:  (a) visit the 
ward and use an Initial Field Visit Report to assess current physical 
condition and needs". 
 

(2) KAR 2:040 Section 9:2,  “If concerns are identified that do not require 
intervention by regulatory or certifying agencies then the field staff will 
bring the concerns to the attention of the facilities administrator and 
develop an agreement for corrective action to be taken”. 
 

(3) KAR 2:040 Section 9:3, “If the issues identified are regulatory issues 
related to health or safety concerns, staff are required to report those issues 
to Office of Inspector General (OIG), Department for Mental Health, 
Developmental Disabilities and Addiction Services (DMHDDAS), and/or 
Department for Aging and Independent Living (DAIL)”.  
 

(4) KAR 2:040 Section 9:4, “The Field Services Branch shall report known or 
suspected incidents of abuse, neglect, or exploitation to: The Department 
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of Community Based Services (DCBS), The Division of Protection and 
Advocacy (DPA), or other appropriate state agency”. 
 

(5) In KAR 2:040 Section 25 addresses the death of a ward and the 
responsibilities of the field worker. 

 
(a) “If the ward dies in unusual or unknown circumstances, the Field 
Services Branch shall (a) make a referral to 1. Adult Protective 
Services (APS), and, County coroner, relative, or other interested 
parted who may order an autopsy and (b) Complete and submit the 
department Notice of Adult Fatality.” (KAR 2:040 section 25:7)  
Staff complete form “Notice of Adult Fatality”, edition 3/09 
 

(6) Per KAR 2:040 Section12:7 of the regulations, “The Field Services 
Branch shall notify the facility where the ward resides if the ward is listed 
on the Sex Offender Registry, has committed a sex crime or a crime 
against a minor, or is otherwise required to be on the registry pursuant to 
KRS 17.500 thru 17.540.” 

 

FINDINGS AND RECOMMENDATIONS 
 
Significant improvements to the Guardianship standard operating procedures have 
occurred during the past two years. 
 
Guardianship was transferred to the Department for Aging and Independent Living in 
June 2008. Since that time numerous changes have occurred in order to improve program 
operations, improve efficiencies and enhance the care of the wards. Specifically, a 
strategic study of the entire program was undertaken. Staff from central office and the 
field participated in the study. Every aspect of the program was reviewed including staff 
roles, operating procedures and program needs. Based on the study and staff 
recommendations, staffing patterns and duties have been reassigned, structural changes 
have been made, operating efficiencies have been identified and options in order to 
increase the number of field staff have been explored. In addition, new regulations and 
standard operating procedures have been developed.  
 
In addition, progress has been made regarding specific issues cited in two separate reports 
by the Kentucky Auditor of Public Accounts.  In 2002 and again in 2008 the state 
auditor’s office conducted an audit of the public guardianship program. Both audits 
contained significant deficiencies and findings with significant recommendations for 
improvement. The 2008 audit contained 43 recommendations for improvement.  DAIL 
has worked diligently to address the recommendations and to date has implemented over 
80% of the recommendations. 
 
Guardianship policy dictates enhanced oversight of wards placed in Special Focus 
Facilities.  Pursuant to program standards and operating procedures, guardianship staff 
must visit any facility listed on the federal Centers for Medicare and Medicaid Services 
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Special Focus Facility List once per week. In addition, at least one field staff from that 
region must also visit the facility weekly but not on the same day as the supervisor. Each 
visit must include direct contact with each of the wards at the facility.  

 
New regulatory language implemented in 2009 increased requirements of guardianship staff as it 
pertains to health, safety and welfare. These regulations were adopted to provide additional 
protections to wards of the state.  These protections involve increased oversight through face-to-
face contact, participation in plan of care development and monitoring, 24 hour/7 day 
availability, reporting of suspected abuse or neglect, etc. 
   
Guardianship staff is required to submit Annual Court Reports.   A guardian has a responsibility 
to report incidences of abuse or neglect to the appropriate agencies for further action.  Some of 
these incidences, after further investigation by other agencies, may lead to citations issued to the 
facilities.   The regulations also provide instructions for the field staff on reporting deaths as a 
result of an unknown cause. 
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Cabinet for Health and Family Services 
Department for Medicaid Services 

 
Review Methods 

 
The Kentucky Medicaid Program reviewed policies and procedures regarding payment for 
care or quality of care as it relates to licensure deficiencies.  The following briefly recaps the 
results of their review. 
 

The Division of Healthcare Facilities Management met with their Peer Review Organization 
and their MMIS Vendor to discuss the policies and procedures surrounding the identification 
of incidents within a Long Term Care Facility.  SHPS, Inc., the contracted vendor for the 
Department for Medicaid Services, is responsible for going on-site and reviewing Level of 
Care determinations, not to inspect the facility. 

 
Should one of the SHPS review nurses encounter an area of concern, the following steps are 
taken: 

 
1. The RN completes the Quality of Care Concern Form. 
2. The RN submits the Quality of Care Concern Form to his/her Regional Manager. 
3. The Regional Manager reviews and logs the submitted form, then contacts the 

Department for Medicaid Services. 
4. The Quality of Care Concern Form and copies of the medical records are then mailed 

to the Division of Healthcare Facilities Management. 
5. The Nurse Service Administrator Long-Term Care –reviews the form and all 

documentation. The information and a memo are sent to the Director of the Division.  
The Nurse Service Administrator completes a document review, and then refers the 
information to the OIG or OAG as appropriate.   

 
The Department has determined that the process could be improved by requiring formal 
documentation of the process. 
 
The Division of Program Integrity completed an internal audit of their processes.  The statutes 
and regulations for the Division of Healthcare Facilities Management are designed to address the 
service to hospitals and long-term care facilities and the payments associated with those services.  
SHPS, Inc., the Department’s vendor, has a policy in place to address incidents identified while 
their nurses are reviewing charts on-site.  The role of SHPS nurses does not include regular, 
direct patient contact.  The statutes, regulations, and procedures for the Division of Program 
Integrity were reviewed with regard to complaint management.  The process includes the 
following: 
 

1. If staff within the Division of Program Integrity receives a complaint from a caller, they 
are referred to the OIG Fraud and Abuse Hotline at 800-372-2970.  If a written complaint 
is received the complaint is sent to the Office of Inspector General for review.   
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2. The Division of Program Integrity receives a report from the Medicaid Fraud Control 
Unit (MFCU), Office of the Attorney General, detailing the status of all cases received by 
the MFCU.   

 

The report referenced above contains the status of investigations by the MFCU into the 
allegation of neglect and abuse.  This report and the monthly report of new allegations and 
referrals will be reconciled.   During the quarterly meeting with the MFCU, Program 
Integrity will discuss any outstanding, unresolved complaints of abuse and neglect to ensure 
that all data is shared and reported at regular intervals.  The Division’s internal process is 
formal, complete and well documented. 
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